une 





y IK 4 


EEE 


SOUR GF RUhwea 


ers ee oe! lL ee Ue 


| THIS MONTH: 
The Permanent- Disability Clause 








LAW JOURNAL 


&=- S$: VA Bb — ES AE Dba 8=7=2 


TABLE OF CONTENTS 
RAY; WEG <6 6 eee SC ee NUMBER 330 


A Report to the Reader 466 
Legislation: Federal—State 
The Permanent Disability Clause by Paul E. Price 


A Problem in Extended Coverage... 
by Philip H. Faulkner and N. Michael Plaut 


Automobile Accident Compensation by Frank P. Grad 
Evidence of Liability Insurance in Texas by John R. Wilson 
Opinions of Attorneys General .. 
State Department Rulings . 
News .. Articles . . Books 
What the Courts Are Doing 

Negligence 

Life, Health—Accident .. 


Fire and Casualty .. 
Automobile 


INSURANCE LAW JOURNAL published monthly by Commerce Clearing House, Inc., 
214 N. Michigan Ave., Chicago 1, Illinois. Subscription rate: $10 per year; single copies $1. 
Entered as second-class matter, November 3, 1943, at the Post Office at Chicago, Illinois, 
under the Act of March 3, 1879. Number 330, July, 1950. Printed in U. S. A. Copy- 
right 1950, by Commerce Clearing House, Inc. All rights reserved. 





A Report to 


Regarding 


The Reader 


Suicide and Incontestability 


WORN-OUT RADIO GAG is the one 

about the sign in a mortuary reading: 
“Why walk around half dead? We bury 
you for only $65.” If this was ever true, 
times have changed. Some people claim 
that prices are so high they can’t afford 
even to die. And anyone so morbid as to 
consider suicide so that his wife and chil- 
dren may receive the benefits from his 
insurance policies should learn now that his 
loved ones may receive no such consolation 
—<despite the fact that his policies contain 
clauses of incontestability. 

The problem of whether the incontesta- 
bility clause in a life insurance policy will 
override the restriction of suicide in the 
same policy is, concededly, a narrow one. 
And since most people dismiss the possi- 
bility of suicide in their own families, if they 
ever entertain the idea, the problem of 
whether a life insurer would be liable in the 
event of suicide is not likely to develop con- 
cern on the part of present or prospective 
policyholders. 

The problem is nevertheless important. 
It has been productive of much litigation. 
With respect to some factual situations, the 
case law is irreconcilably confused. Be- 
cause the cases dealing with this specific 
problem are abundant, the solution of other 
problems concerning the incontestability 
clause is sometimes sought from the suicide 
cases.’ And the volume of litigation in the 
suicide cases may be expected to continue, 
since the identical draftsmanship that has 
confused policyholders, lawyers and judges 
is still included in policies currently issued 
by most of the prominent life insurance 
companies.” 


1See, for example, Wilmington Trust Com- 
pany v. Mutual Life Insurance Company, 68 F. 
Supp. 83, 85 n. 2 (DC Del., 1946), and 13 CCH 
LIFE CASES 1091, 1094 mn. 10 (CA-3, 1949). 

2See the data listed in Flitcraft Compend 
(Fliteraft, Inc., Sixty-second edition, 1949). 
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When the policy contains no incontesta- 
bility clause, suicide may or may not be a 
good defense by the insurer. “Only when 
the policyholder is insane is the law reason- 
ably clear. In such cases, if the policy con- 
tains no suicide or [incontestability] . . 
clause, courts have uniformly allowed re- 
covery, either upon the ground that insane 
suicide is an accident or that the rights of 
those claiming under the policyholder should 
not be defeated when his mental state would 
relieve him of criminal or contractual liabil- 
ity. And even when the policy contains a 
suicide clause, the great majority of courts, 
arguing that suicide is a technical legal term 
implying wilful and felonious self-destruction, 
have reached the same result.” * 


When the policyholder is sane at the time 
of the suicide, the insurance company may 
have a good defense even though the policy 
contains no suicide restriction. “The ground 
upon which such a defense may be predi- 
cated is that the insured, after the issuance 
of the policy, consummated his intention to 
commit suicide, the intention having existed 
prior to the issuance of the policy, and thereby 
perpetrated a fraud upon the insurer.” * 


The burden of proof customarily falls 
upon the insurance company to prove that 
death was by suicide, upon the beneficiary 
to prove that the insured was insane. 


When the policy contains a suicide clause 
of unlimited duration, and no incontesta- 
bility clause, the courts generally refuse to 
find the insurer liable.° This is true irre- 
spective of the sanity or insanity of the 
insured, since the suicide clause will gen- 
erally include the terms “sane or insane,” 
and “voluntary or involuntary.” 


* Note, ‘‘Suicide and Insurance,’’ 49 Harvard 
Law Review 304 (1935). 

‘Albert Ewing, Jr., ‘‘Suicide as Fraud on 
the Insurer,’’ The Insurance Law Journal, Au- 
gust, 1945, p. 451. 

5See the article cited in footnote 3, above, 
at p. 305, and cases there cited. 
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Incontestability 
Without Suicide Restriction 


When the policy contains an incontesta- 
bility clause but no qualification of the in- 
surer’s liability in the event of suicide, the 
result is doubtful. As a new question, it 
would seem that the insurance company 
should be liable for the face amount of the 
policy, since there are many cases which 
come to that conclusion even when the 
policy does contain a suicide clause. None- 
theless, an early decision of the Supreme 
Court of the United States * held the insurer 
not liable. Though the language of that case 
has since been qualified,” this editor has 
found no recent case in point. The paucity 
of cases on the point indicates that the ques- 
tion is largely academic. 


Clauses 


Provisions in life insurance policies per- 
taining to suicide usually purport to restrict 
the coverage of the policy so as to exclude 
the risk of suicide from that general class 
of risks which are provided for by the in- 
surance. Frequently the policy will contain 
a clause dealing exclusively with the ques- 
tion of suicide, reading somewhat as follows: 


SUICIDE 


If within two years from the date hereof 
the Insured, whether sane or insane, shall die 
by suicide, the liability of the Company shall 
not exceed the amount of the premiums paid 
on this policy. 

A recent writer, in speaking of the incon- 
testability clause, has this to say: 

“The insurance companies have originated 
such provisions to mitigate prevailing dis- 
trust of insurance policies and to demon- 
strate liberality and fairness to prospective 
purchasers. The popularity of the provision 
was doubtless due to the desire of bene- 
ficiaries, creditors and policyholders for 
certainty of the insurer’s liability.” * 


The inclusion of the incontestability clause 
in life insurance policies originated about 
1880, and since the turn of the century it 


* Ritter v. Mutual Life Insurance Company, 
169 U. S. 139, 18 S. Ct. 300 (1898). 

™ Northwestern Mutual Life Insurance Com- 
pany v. Johnson, 254 U. S. 96, 41 S. Ct. 47 
(1920). 

*Frank §. Normann, ‘The Incontestable 
Clause,"’ The Insurance Law Journal, Febru- 
ary, 1948, p. 83. 

®*See ‘‘The Incontestable Clause in Combina- 
tion Life Insurance Policies,’’ 31 Illinois Law 
Review 769 (1937). 
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has become a customary part of the stand- 
ard provisions.” Typically, the clause will 
read somewhat as follows: 


INCONTESTABILITY 

This Policy shall be incontestable after two 
years from its date of issue, except for non- 
payment of premium, but tf the age of the 
Insured be misstated the amount of insurance 
shall be such as the total rate of premium 
actually paid would have purchased at the 
correct age, and the loan and non-forfeiture 
values and all other benefits shall be adjusted 
accordingly. 

There may be a number of variations in 
each of the clauses, as shall be seen when 
we discuss the problem of draftsmanship. 


A few states have statutes which affect 
the liability of the insurer in event of suicide. 
Missouri, for example, has provided that 
“In all suits upon policies of insurance upon 
life it shall be no defense that the 
insured committed suicide . . ., and any 
stipulation in the policy to the contrary shall 
be void.” ”® Colorado, North Dakota, Utah 
and Virginia have statutes somewhat similar 
to the Missouri statute.” 

Thirty-four states forbid the issuance of 
life insurance policies which do not contain 
the incontestability clause in substantially 
its present form. One other state would 
allow a different formulation, and thirteen 
of the states have no requirement as to an 
incontestability clause. 


Conflict of Laws 


In a way it is anomalous that these vari- 
ous state laws should assume increasing 
importance while the insurance industry has 
expanded with the rest of the economy to 
have a national, rather than a local, scope. 
Anomalous or not, the construction of in- 
surance contracts is now within the scope 
of state law, under the doctrine of Erie 
Railroad Company v. Tompkins. This situa- 
tion suggests the complexity of the occa- 
sional problem of conflict of laws that may 
arise in connection with the suicide-incon- 
testability cases. 


1 Revised Statutes of Missouri 1939, Sec- 
tion 5851. 

111935 Colorado Statutes Annotated, Chapter 
87, Section 76; 2 North Dakota Revised Code 
of 1943, Section 26-0324; 3 Utah Code Anno- 
tated 1943, Section 43-3-28; 6 Code of Virginia 


Annotated 1950, Section 38-365. Compare 
Georgia Code 1933, Section 56-909; 14 Texas 
Annotated Revised Civil Statutes of 1925 (Ver- 
non, 1949), Article 4733(3); and the possibly 
apropos Illinois Revised Statutes 1949, Chapter 
73, Section 837(1). 
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An illustration of the sort of problem that 
may arise is found in the case of Monahan 
v. New York Life Insurance Company, 1 CCH 
Lire Cases 577, 26 F. Supp. 859 (DC Okla., 
1939). In that case the insured committed 
suicide more than two years after the issu- 
ance of six policies insuring his life, and the 
beneficiaries sought to recover the double in- 
demnity for accidental death after the insur- 
ance companies refused to pay more than 
the face value of the policies. The bene- 
ficiaries asserted that the incontestability 
clause precluded the insurance companies 
from defending on the ground of suicide. 


The applications for the policies were 
made in Arkansas, the premiums were paid 
there and the policies delivered there. The 
policies provided for the payment of pre- 
miums and benefits accruing under the 
policies to be at the home office in New 
York. The suits were instituted and prose- 
cuted in a United States district court 
sitting in Oklahoma. An Oklahoma statute 
provided that: “A contract is to be inter- 
preted according to the law and usage of 
the place where it is to be performed or 
if it does not indicate a place of perform- 
ance according to the law and usage of the 
place where it is to be made.” ” 


The beneficiaries urged that Arkansas law 
was applicable and that under the law of 
that state they were entitled to recover the 
double indemnity provided in the contracts. 
The insurance companies argued that the 
law of New York was applicable, and that 
the law of that state did not preclude them 
from contesting their liability for the double 
indemnity. 


Stating that the contracts were Arkansas 
contracts, the district court nevertheless 
held that New York’s law was applicable 
and that—in any event—the Arkansas cases 
did not support the contentions of the bene- 
ficiaries. The appeal to the circuit court 
of appeals™ resulted in an affirmance of 
the judgment of the district court. The 
reviewing court evaded the conflicts prob- 
lem by saying: “It is not necessary to deter- 
mine whether the contracts of insurance are 
Arkansas contracts or New York contracts, 
because in either event the conclusion reached 
must be the same.” The court then dis- 
tinguished the cases cited by the benefi- 
ciaries “ on the ground that in none of them 
was the recovery of double indemnity bene- 


2 Title 15, Oklahoma Statutes Annotated, 
Section 162; Section 9470 Oklahoma Statutes 
1931. 

13 Monahan v. Mutual Life Insurance Com- 
pany, 3 CCH LIFE CASES 65 (CCA-10, 1931). 

4 Missouri State Life Insurance Company v. 
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fits for accidental death involved. While 
this distinction is sound, it should be em- 
phasized that the problem would have been 
less easily resolved had the suits been for 
the face value of the policies. 


Of course, the choice-of-law problem is 
a ubiquitous one for a large number of 
questions in insurance cases. Counsel, in 
endeavoring to predict the outcome of 
potential litigation, must try to view the 
problem as -the forum will view it. It is 
the court that hears the case that must make 
the decision as to the applicable law. This 
involves two problems: first, the decision 
as to whether the law of the place of mak- 
ing or the law of the place of performance 
is applicable; second, the determination of 
the place of making or the place of per- 
formance, as the case may be. 


In certain fact situations, there is dis- 
agreement among the various states as to 
whether the governing law is that of the 
place where the contracts were made or 
the place where the contracts are to be 
performed. In the Monahan case, the United 
States District Court acted as an Oklahoma 
court (under the rule of Erie v. Tompkins) 
in holding the Oklahoma statute controlling 
as to the choice of law. 


Once having decided that the law of 
the judgment of the district court. The 
court then decided that New York was the 
place of performance. This particular prob- 
lem was not difficult, but that should not 
be taken to mean it is seldom difficult. State 
ments in the policy itself which purport to 
name the state whose law should apply 
may be worse than useless since they may 
mislead counsel into the assumption that 
such provisions will be effective. The pol- 
icies in the Monahan case provided for the 
payment of premiums at the home office 
in New York, in an apparent endeavor to 
make New York law applicable should the 
place of making the contracts be held deci- 
sive. Nevertheless, the court took the fact 
that the premium payments were actually 
made in Arkansas as one of the reasons 
for holding Arkansas to be the place where 
the contracts were made. 


Generally, any such policy provisions 
designating the applicable law will be ob- 
served only where the law so designated 
has some contact, some relationship with 

(Continued on page 519) 


Cranford, 161 Ark. 602, 257 S. W. 66, 31 A. 
L. R. 93 (1923); Standard Life Insurance Com- 
pany v. Robbs, 177 Ark. 275, 6 S. W. (2d) 520 
(1928); and Fore v. New York Life Insurance 
Company, 180 Ark. 536, 22 S. W. (2d) 401, 67 
A. L. R. 1358 (1929). 
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H LEGISLATION 


Federal — State 


Senate Amends, Then Passes, 
Social Security Bill 


The social security bill (H. R. 6000), hav- 
ing been amended by the Senate and passed 
by that body on June 20, is now in the hands 
of a conference committee, which is engaged 
in eliminating the differences between the 
House and Senate versions. 


As passed by the Senate, the bill would 
add some 10,000,000 persons to the 35,000,000 
now covered by social security. With cer- 
tain exceptions, coverage would be extended 
to the self-employed, to agricultural work- 
ers, domestic workers, government employees 
and employees of religious and charitable 
institutions. 


Agent-Drivers and Salesmen 


Full-time life insurance salesmen and agent- 
drivers would qualify for old-age and sur- 
vivors insurance, but part-time agents, brokers 
and one-case men would still be excluded. 


We Would Pay 


The taxable wage limit would be raised from 
$3,000 per year to $3,600. The present one 
and one-half per cent tax rate would be re- 
tained for another five years. The rate would 
rise to two per cent in 1956; two and one- 
half per cent in 1960; three per cent in 1965; 
and three and one-quarter per cent in 1970. 
The self-employed would pay one and one- 
half the regular rate. 


Old-Age Nest Egg 


Maximum old-age benefits would be in- 
creased from $85 to $150, and many persons 
not now eligible would qualify for payments. 


Total and Permanent Disability Dropped 


The bill passed by the Senate did not con- 
tain the House-approved proposal for estab- 
lishment of a total and permanent disability 
insurance program. It was more than likely 
that this was not the final word on this sub- 
ject. The topic will probably receive further 
consideration from the Senate Finance Com- 
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mittee, which was authorized to undertake 
additional study and investigation of future 
social security programs (S. R. 300). 


More Inquiry 

The $25,000 study authorized by S. R. 300 
would examine the possibilities and pros 
and cons of a future pay-as-you-go universal 
coverage system and the problems of transi- 
tion to such a system; extension of old-age 
and survivors insurance to farm operators, 
spasmodically employed agricultural labor 
and other noncovered employees; reserve 
financing as opposed to paying-as-we-go; 
the relationship of social security to private 
pension plans; increased working opportunities 
for the aged; and social security programs 
in relation to the care, income maintenance 
and rehabilitation of disabled workers, 


Our Doctor Bills—Further Scrutiny 


Our health needs are also receiving closer 
examination. S. R. 273, passed by the Sen- 
ate on May 26, authorized the Senate Labor- 
Committee to continue studying health in- 
surance, February 1, 1951, has been set as 
the deadline for the subcommittee’s report. 


Revenue Bill of 1950 


The Senate Finance Committee is at work 
on “The Revenue Bill of 1950” (H. R. 8920), 
passed by the House on June 29. It is hoped 
that the bill will be law by the end of July. 
Two provisions of the bill will mean important 
fiscal changes for insurance companies. 


New Formula 


The House incorporated the provisions 
of H. R. Res. 371 (now in conference), which 
taxes life insurance companies under the 
“average valuation” rate formula for the 
years 1947, 1948, 1949 and 1950. The House 
Ways and Means Committee estimated that 
this provision would yield an additional $166 
million in revenue. Life insurance companies 
have not paid taxes since 1946 because of a 
100 per cent exemption under the formula 
adopted by the Treasury Department in 1942. 
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Corporation Income Levy Hiked 


Instead of the present sliding scale on 
corporation income taxes, corporations would 
be taxed a flat twenty-one per cent normal 
rate and a flat twenty per cent surtax on all 
taxable income above $25,000. This would 
reduce taxes for corporations with less than 
$167,000 income, but would increase taxes 
for corporations with income above that level. 
The new rates would apply to tax years be- 
ginning after December 31, 1949. 


Withholding on Dividends 


Corporations would be required to with- 
hold ten per cent of dividends paid to stock- 
holders, and cooperatives to withhold the 
same amount on patronage refunds, begin- 
ning January 1, 1951. 


Excise Tax Reductions 


The House also approved excise tax re- 
ductions in the amount of $1,100,000,000, In 
view of the reappraisal of our fiscal needs 
for foreign commitments, however, it is un- 
certain whether the excise tax reductions 
will be retained. 


Aircraft Owners— 
A New Responsibility 


The House Committee on Interstate and 
Foreign Commerce held a hearing June 16 
on a bill (H. R. 8126) which would extend 
the principle of financial responsibility to 
civil aircraft owners. The bill, introduced 
_ by Representative McGuire of Connecticut 
and supported by Civil Aeronautics Board 
officials, would require owners of civil air- 
craft to furnish proof of ability to pay for 
damages caused by accidents involving their 
craft. The proof would be in the form of a 
surety bond or some other method deemed 
adequate by the CAB. Forty-four states and 
the District of Columbia have automobile 
financial responsibility laws, and a few states 
have applied the principle to distributors of 
liquified gas. 


State Legislation 


Massachusetts, the only state legislature 
in regular session, is expected to be on the 
job until mid-August. Louisiana’s regular 
session adjourned on July 6. 

Alabama convened in a second special 
session on July 5, and New Jersey on July 8. 
Michigan’s first special session is recessed 
until August 15; and Washington will be 
called into special session on July 17. 


Rhode Island—Bewitched, Bothered 
and Bewildered 
The State of Rhode Island was in con- 
sternation shortly after its legislators had 
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enacted a laborious ninety-four page new 
motor vehicle code (H. B. 909, approved 
April 25, 1950). Unwittingly, the legislators, 
in their amending ways, had erased the 
powers, among other things, of cities and 
towns to continue rent control and to main- 
tain civilian defense organizations. So the 
legislature will spend July 28 in a one-day 
special session resolving its predicament. 


Louisiana Muddle 


Rhode Island was not the only state 
to find the complexities of the legislative 
process confusing. In 1930, Louisiana 
passed an act, amending a law passed in 
1918, to provide that an injured person or 
his heirs should have the right to bring a 
direct action against liability insurers in all 
cases arising out of the negligence of the 
insured. Later the amended law was in- 
corporated into the Louisiana Insurance 
Code, Act 195 of 1948, as Section 14.45. 


The amended law began with the follow- 
ing words: “No policy or contract of lia- 
bility insurance shall be delivered in this 
state. .’ Members of the bar took one 
look at that sentence, and the debate began. 
Did it limit the right of direct action to 
those causes of action arising under policies 
written and delivered in the state? The 
Louisiana appellate courts said no—that an 
injured person or his heirs was not de- 
prived of the right of direct action by the 
fact that the policy was written and de- 
livered outside the State of Louisiana. 


The legislature decided it had better un- 
muddle the muddle. By Senate Concurrent 
Resolution 13, adopted June 26, 1950, they 
declared that in no manner had they in- 
tended to restrict the right of an injured 
party or his heirs to bring a direct action 
against a liability insurer. 


Other State Legislation 


Agents . . . Agents of common carriers 
who sell transportation ticket policies of 
accident and health insurance or baggage 
insurance need not take the written exami- 
nation required of all applicants for an in- 
surance agent’s license in South Carolina 
(S. B. 497, approved May 23, 1950). 

Anticoercion . Massachusetts cor- 
porations engaged in financing the purchase 
of property are prohibited from requiring 
purchasers or borrowers, as a condition 
precedent, to obtain insurance with a par- 
ticular company or through a particular 
agent or broker. Violators will be subject 
to a $100 fine. The corporation retains the 


(Continued on page 480) 
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The Permanent Disability 


Clause 


By PAUL E. PRICE — — — Chicago, Illinois 


SHOULD RECEIPT OF PROOFS OF TOTAL AND 
PERMANENT DISABILITY BEFORE AGE SIXTY BE 
DEEMED A CONDITION PRECEDENT TO LIABILITY? 


PROBABLY no clause contained in a life 

- insurance policy has been more produc- 
tive of litigation than the common total 
and permanent disability provisions employed 
in more or less similar form in most policies 
of life insurance. The Supreme Court of 
Illinois has twice within six years had 
occasion to answer the question posed in 
the subtitle of this article. In Moscov v. 
Mutual Life Insurance Company, 9 CCH 
Lire Cases 1015, 387 Ill. 378, where it was 
endeavoring to apply Pennsylvania law to 
a contract of insurance issued and delivered 
to a resident of that state, it concluded 
that under Pennsylvania law the receipt of 
proofs of disability before age sixty was 
a condition precedent to liability and could 
not be excused even by the insanity of 
the insured. 

In the recent case of Mosby v. Mutual 
Life Insurance Company of New York, 14 
CCH Lire Cases 243 (rehearing denied May 
15, 1950), where an Illinois contract was in- 
volved and, hence, the court was not fettered 
by the holdings of a sister state, the court 
with only one dissent decided that existence 
—not proof—of disability before age sixty 
created the liability of the company. In 
the Mosby case there was no dispute as to 
whether the insured became totally and 
permanently disabled before age sixty. It 
was admitted that on or about the tenth 
day of May, 1946, the insured was stricken 
by cerebral hemorrhage and sustained a pa- 


Permanent Disability Clause 





ralysis of the left side of his body; as a re- 
sult thereof he was confined to the hospital 
for a period of three weeks and then to 
his bed at home during the summer of 1946 
and most of the following winter. The in- 
sured did not make claim under his policies 
until on or about June 1, 1947, although 
he had been totally incapacitated by the 
cerebral hemorrhage from its inception and 
had been unable to engage in any work 
for compensation, gain or profit. How- 
ever, he did not realize until on or about 
June 1, 1947, that the condition resulting 
from the said hemorrhage would perma- 
nently, totally and continuously disable 
him and prevent him from performing any 
work for compensation, gain or profit, or 
that his condition would not improve suffi- 
ciently to permit him to again perform 
work for compensation, gain or profit; on 
or about June 1, 1947, it became manifest 
to both the insured and his medical ad- 
viser that his condition was such that he 
was both permanently and totally disabled 
so that he was and had been premanently, 
continuously and wholly disabled from per- 
forming any work for compensation, gain 
or profit, and from following any gainful 
occupation, and that this condition had 
continuously existed since May 10, 1946, 
and would continue in the future. There- 
upon the insured made claim upon the 
company for benefits provided under the 
policy for disability benefits; but the com- 
pany refused to pay the disability benefits 
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because the insured had on February 5, 1947, 
attained the age of sixty years, and proof 
of the disability was not furnished before 
this time. 


Insurance Contracts 


There were two policies of insurance in- 
volved. Each of the policies contained 
a clause which was preceded by a boldface 
caption reading as follows: 


“Benefits in the Event of Total and 


Permanent Disability Before Age 60.” 

The clause 
as follows: 

“When Such Benefits Take Effect.—If 
the Insured, after payment of premiums 
for at least one full year, shall, before attain- 
ing the age of sixty years and provided 
all past due premiums have been duly paid 
and this Policy is in full force and effect, 
furnish due proof to the Company at its 
Home Office either (a) that he has become 
totally and permanently disabled by bodily 
injury or disease, so that he is, and will be, 
permanently, continuously and wholly pre- 
vented thereby from performing any work 
for compensation, gain or profit, and from 
following any gainful occupation, or (b) 
that he has suffered any of the following 
‘Specified Disabilities’ (which shall be con- 
sidered total and permanent disabilities here- 
under), namely, the entire and irrecoverable 
loss of the sight of both eyes or the severance 
of both entire hands or of both entire feet 
or of one entire hand and one entire foot, 
the Company, upon receipt and approval 
of such proof, will grant the following 
benefits:” 

The benefits were then enumerated. In 
addition each policy contained a provision 
in substance as follows: 


following the caption was 


“Tf the Insured ‘shall be totally disabled 
as defined in this policy for a continuous 
period of not less thar ninety days, such 
disability shall, during its further continu- 
ance, be presumed to be permanent... .” 

The defendant moved to strike the com- 
plaint upon the grounds that it failed to 
allege a cause of action; that it failed to 
allege that the plaintiff, before attaining age 
sixty, furnished due proof of total and 
permanent disability as required by said 
policies; and that the excuse tendered by 
said complaint for failure to file due proof 
within the time required by said policies 
is not sufficient in law. The circuit court 
overruled the motion to dismiss, and entered 
judgment, which was reversed by the appel- 
late court. 
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Moscov Case Not Controlling 


The appellate court (13 CCH Lire Cases 
901, 56 N. E. (2d) 399) took the position 
that the disposition of the case was con- 
trolled by the opinion of the supreme court 
in the Moscov case, which it interpreted 
to hold as requiring the receipt of proofs 
of disability before age sixty as a condition 
precedent to liability. The supreme court 
granted leave to appeal and in the opinion 
rendered by that court affirming the judg- 
ment of the trial court and reversing the 
appellate court it recognized that at the 
outset it was confronted with the decision 
it had rendered in the Moscov case wherein 
policies substantially identical with the 
policies in suit were involved. The court 
pointed out that unlike the case now before 
it for consideration, the contract of insur- 
ance considered in the Moscov case was 
a Pennsylvania contract and as such was 
governed by Pennsylvania law. In explana- 
tion of its conclusions that the Moscov 
case did not control the disposition of the 
present case, the supreme court used the 
following language: 

“Following the case of Jenkins v. Mutual 


Life Ins. Co. 130 Pa. Super. 442, 198 Atl. 
486, we held that the provisions of the 
section titled ‘Benefits in the Event of 
Total and Permanent Disability Before Age 
60’, supra, required that the insured furnish 
proof of disability before he attained the 
age of sixty as a condition precedent to 
the insurer’s liability. There were preseni 
in that case two factors which are not 
present here. First, the insured contended 
that the provisions of the policy in the 
section title ‘Supplementary Benefits to Sec- 
tion Entitled “Benefits of Total and Perma- 
nent Disability Before Age 60”’, supra, 
constituted a waiver of the necessity of 
making proof before age sixty, or in the 
alternative created an ambiguity that should 
be construed against the insurer. Citing 
a New York case, (Birnbaum v. Mutual Life 
Ins. Co. of New York, 170 Misc. 83, 9 N. Y. 
Supp. 2d 928,) we held that the latter pro- 
vision presented no discernible question as 
to the construction or interpretation of the 
provision relating to proof of disability before 
age sixty. It was stated that to sustain 
plaintiff’s contentions a new contract would 
be made and a liability created where none 
existed, and that the court declined. to 
render ambiguous the simple language of 
the contract which it felt to be singularly 
free from ambiguity in the respects chal- 
lenged. Though not expressly stated, a 
reading of the opinion indicates that this 


IL J— July, 1950 





XUM 


he 
he 
on 
in 
he 
irt 
re 


na- 
"ov 
the 
the 


ual 
\tl. 
the 
of 
Age 
1ish 
the 
to 
enc 
not 
ded 
the 
Sec- 
ma- 
pra, 

of 
the 
ould 
ting 
Life 
i me 
pro- 
1 as 
the 
‘fore 
stain 
ould 
none 
1. to 
e of 
larly 
chal- 
d, a 
this 


1950 





XUM 


conclusion stemmed from faithful adherence 
to the Pennsylvania decision previously re- 
ferred to. Second, the question was raised 
as to whether insanity of the insured ex- 
cused, as being impossible, the necessity of 
making proof of disability before age sixty. 
Again, applying to the Pennsylvania con- 
tract the Pennsylvania law as stated in 
Farmer's Trust Co. v. Reliance Life Ins. Co. 
of Pittsburgh, 140 Pa. Super. 115, 13 Atl. 2d 
111, and Courson v. New York Life Ins. Co., 
295 Pa. 518, we held that failure to submit 
proof of disability before age sixty was not 
excused by reason of insured’s alleged 
insanity. 

“Although, as defendant points out, the 
protestations and reservations of the court 
against Pennsylvania law extend only to 
those opinions considered in conjunction 
with the insanity issue, it was also the 
express statement of the court that the 
determination of whether the furnishing of 
proof before the age of sixty was a con- 
dition precedent to insurer’s liability was, 
by virtue of the Uniform Judicial Notice 
of Foreign Law Act, (Ill. Rev. Stat. 1943, 
chap. 51, par. 48g et seq.) to be made on 
the basis of Pennsylvania law. We, there- 
fore, do not agree with the defendant and 
the Appellate Court that the decision in 
the Moscov case is conclusive as to the 
issue in the instant case, nor must we be 
motivated in such a situation by the doctrine 
of stare decisis. We find no other case in 
this jurisdiction, nor has any been cited, 
involving the same point.” 


The defendant, both in its briefs filed 
in the supreme court and especially in its 
petition for rehearing, vehemently asserted 
that the overwhelming weight of authority 
supported the view that the receipt of proofs 
of disability before age sixty was a condi- 
tion precedent to the insurer’s liability. 


Attitude 
of Illinois Supreme Court 


The Supreme Court of Illinois, whenever 
it has found itself unfettered and free to 
exercise its own judicial prerogatives, has 
never hesitated to apply the law which in 
its judgment seemed best founded in reason 
and in justice. Thus, in the recent case of 
Johnston v. City of East Moline, 33 CCH 
AUTOMOBILE CASEs 691, 91 N. E. (2d) 406, 
405 Ill. 460, the court frankly stated that 
“A majority of the decisions of other States 
seem to uphold appellant’s position,” but 
that the court nevertheless reached a con- 
clusion which it felt impelled to reach by 
justice and reason. In the Mosby case the 
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court, after adverting to the defendant’s 
contention that the view which required 
the filing of proofs to be a condition 
precedent represented the overwhelming 
weight of authority, said: 


“Plaintiff, on the other hand, has cited 
Mutual Life Ins. Co. of New York v. Smith, 
259 Ky. 709, 79 S. W. 2d 28, and Smith 
v. Mutual Life Ins. Co. of New York, 188 
Ark. 111, 69 S. W. 2d 874, wherein sub- 
stantially similar provisions were held to 
plainly and definitely mean that if the 
insured suffers total and permanent dis- 
ability prior to his sixtieth birthday and 
at the time has paid all premiums due, the 
liability of the insurer then and there at- 
taches and recovery of benefits is postponed 
until proof is submitted. They construe 
the furnishing of proof of disability not as 
a condition precedent to creation of coverage 
for insured’s disability, or of the liability 
of the insurer for disability benefits, but 
only as a condition precedent to insured’s 
right to enforce payment of benefits, which 
right is postponed until proof is made. 


“Our examination of the policies and 
provisions being here considered leaves us 
in accord with the latter view. As pointed 
out in the Smith case in Arkansas: ‘It 
is self-evident that the paramount considera- 
tion the parties had in mind at the execu- 
tion of this contract was insurance against 
total and permanent disability.’ In large 
and heavy lettering the policy here an- 
nounces ‘Benefits in the Event of Total 
and Permanent Disability before Age 60’. 
This is the protection the insured sought. 
To hold with the contention of defendant 
would be to reduce that protection to 
‘Benefits in the Event ef Proof Before Age 
Sixty of Total and Permanent Disability’. 
It has also been pointed out that if furnish- 
ing of proofs before age sixty is a condition 
precedent to the insurer’s liability, a person 
who became disabled one day before he was 
sixty, could not recover because it would 
be impossible for him to make proof of 
loss prior to his sixtieth birthday. The 
case is extreme yet the result obtains from 
such a construction as defendant urges. 
The intent of the parties entering the in- 
surance contract would be defeated, and 
the insured would. not receive the protection 
for which he paid his premiums. We agree 
with the court in Kimel v. Missouri State 
Life Ins. Co. 71 Fed. 2d 921, that in such 
a policy, the phrase ‘before attaining the 
age of sixty’ relates to the time of suffer- 
ing the disability, not to the approval of 
the proofs thereof. In view of the caption 
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of the disability provision we deem this to 
be a reasonable construction of the language 
used in the policies here, for it is the 
caption alone that contains any express 
condition precedent. To so hold gives effect 
to the manifest intent of the parties. 


“In addition, we do not share defend- 
ant’s view, and that of some other juris- 
dictions, that the disability provision in 
the policies here is clear and unambiguous. 
The litigation it has provoked, and the 
conflicting views it has nurtured in the 
judiciary, are at least indicative that it is 
not clothed with the simplicity and clarity 
that is urged. To infer in large and heavy 
print that the insurer is liable for total 
and permanent disability before age sixty, 
and then in smaller type and standard inking 
below to use language which purportedly 
limits the insured’s liability for total and 
permanent disability of which proof is made 
before age sixty, is so misleading as to 
create an ambiguity which must be re- 
solved in favor of the insured. It is true 
that paragraph captions in policies are not 
required to be drawn so as to include every 
requirement in the policy, (Continental Casu- 
alty Co. v. Trenner, et al. 35 Fed. Supp. 643,) 
however, it must also follow that the cap- 
tions should not be repugnant or mislead- 
ing as to the requirements or coverage 
in the policy. 

“Defendant chose the words of the policy, 
formed the provision and adopted the 
method of printing. The average policy- 
holder in reading the policy would believe 
that the event of his disability before age 
sixty was the condition upon which the 
insurer would be liable for benefits, and 
not that the insurer was liable only if 
proof of disability was made before age 
sixty. Ambiguous provisions or equivocal 
expressions whereby an insurer seeks to 
limit its liability will be construed most 
strongly against the insurer and liberally 
in favor of the insured. Lenkutis v. New 
York Life Ins. Co. 374 Ill. 136.” 


Lenkutis Case 


In the Lenkutis case the policy required 
that the disability must continue uninter- 
ruptedly for at least six months and that 
written notice of claim must be received 
by the company at its home office during 
the lifetime of the insured and during the 
continuance of disability. The court never- 
theless held that where the insured became 
disabled and such disability continued un- 
interrupted from the date of its inception 
to the date of death, the insured’s estate 
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was entitled to recover even though the 
disability was for a lesser period than six 
months and even though notice and proof 
of claim were not received during the 
lifetime of the insured and during the con- 
tinuance of disability. The court quoted 
with approval from an Arkansas case that 
existence, not proof, of disability fixes the 
insured’s liability in the absence of in- 
escapable language making notice and proof 
of disability a condition precedent. 


Similar Cases 
in Other Jurisdictions 


In the Kentucky case of Mutual Life 
Insurance Company of New York v. Smith, 
79 S. W. (2d) 28, 257 Ky. 709, which is 
cited with approval in the Mosby opinion, 
the Supreme Court of Kentucky used the 
following language: 

“The argument that Smith’s delay of 
more than six years after the commence- 
ment of his disability and about two years 
after attaining the age of sixty, in furnish- 
ing proof of disability, was unreasonable 
as a matter of law, is neither authorized 
by any provision of the policies, nor by a 
reasonable construction thereof. They con- 
tain no requirement respecting the time of 
furnishing proof of disability. 


“Neither of the words, ‘immediately’, 
‘forthwith’, ‘forfeiture’, nor the phrase ‘con- 
dition precedent’ is contained in them. 


“The only language connoting a ‘con- 
dition precedent’ is this sentence, ‘Benefits 
in the Event of Total and Permanent 
Disability Before Age Sixty’, which is only 
susceptible of the construction that the 
disability musf occur before age sixty. The 
next sentence, ‘When such benefits (benefit 
in the event of such disability before age 
sixty) take effect’, when read in connec- 
tion with the language following it, to the 
average mind, naturally and inevitably, re- 
fers to the time of the commencement of 
the payment of ‘the benefits’ and not the 
time of the creation or commencement of 
the coverage of the insured’s disability 
benefits, thereunder.” 


The reasoning of the Arkansas Court in 
Smith v. Mutual Life Insurance Company 
of New York, 69 S. W. (2d) 876, 188 Ark. 
111, which was also cited with approval in 
the Mosby case, apparently was adopted 
by the Illinois court and in the Arkansas 
case. The opinion reads: 

“We think the language here employed 
is plain and definite to the effect that, if 
the insured suffers total and permanent 
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disability prior to his sixtieth birthday and 
at the time has paid all premiums due, 
liability then and there attaches and re- 
covery is postponed until notice or proof 
of loss is submitted. For instance, suppose 
the insured on the day prior to his sixtieth 
birthday suffers an injury which results in 
the loss of both legs and both arms, In 
the natural course of events it would be 
impossible to make proof of loss prior to 
the insured’s sixtieth birthday. Such con- 
struction would nullify the plain inten- 
tions of the parties. True this is an 
extreme imaginary case, but it is not be- 
yond the limits: which the parties had in 
mind at the time the contract was effected. 


“It is self-evident that the paramount 
consideration the parties had in mind at 
the execution of this contract was insur- 
ance against total and permanent disa- 
bility. Any construction which nullifies 
this paramount consideration should be 
avoided, if possible. All courts agree that 
insurance contracts when ambiguous should 
be construed most strongly against the 
insurer.” 


Applicability of General 
Principles to Particular Cases 


It will be found, we think, from the 
analysis which we have made of the au- 
thorities, that in none of the cases which 
follow the so-called majority rule was the 
attention of the court directed, as it was 
in the Mosby case, to the repugnant and 
misleading character of the paragraph cap- 
tions and to the inherent inequity of in- 
ferring in large and heavy print that the 
insurer is liable for total and permanent 
disability before age sixty and then in 
smaller type and standard inking below 
using language purportedly limiting the 
insurer’s liability for total and permanent 
disability. It has frequently been held that 
where a case involving the application of 
a general principle does not take into con- 
sideration facts which might militate against 
the application of such principle the case 
shall not be deemed an authority to con- 
trol the disposition of other cases where 
the additional facts are brought to the 
attention of the court. Thus in the recent 
case of Cookmaster v. Micro-Steel Products, 
90 N. E. (2d) 657, 339 Ill. App. 519, which 
involved a construction of the Uniform 
Sales Act, the court stated that “the cases 
do not support defendant’s contention. 
Neither of the cases involved the Uniform 
Sales Act nor was the act referred to or 
discussed.” So it will be found that none 
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of the cases relied upon by the insurance 
company referred to the paragraph cap- 
tions or discussed the same. 

In Heaney v. North Eastern Park Dis- 
trict, 360 Ill. 254, the Supreme Court of 
Illinois had occasion to point out that “a 
former decision is not an authority upon a 
question neither considered nor decided by 
it . . . . Questions which merely lurk 
in the record neither brought to the atten- 
tion of the court nor ruled upon are not 
to be considered as having been decided so 
as to constitute precedents.” 


It therefore appears that the Supreme 
Court of Illinois in the Mosby case was 
amply justified in concluding that because 
of the facts which existed and were brought 
to its attention in that case and which 
were not ruled upon and considered in the 
Moscov case, the Moscov decision did not 
preclude it from reaching the determina- 
tion at which it arrived in the Mosby case. 


Other Recent Decisions 


It might be appropriate in concluding 
this article to call attention to two other 
recent decisions by courts of review, which 
are of the same tenor as the Mosby case. 
In the case of Limpus v. New York Life 
Insurance Company, 14 CCH Lire Cases 
29, as in the Moscov case, the insured was 
totally and permanently disabled by reason 
of insanity, and the court held that his 
failure to give notice to the insurer of such 
disability was excused by the nature of 
his disability. The Kansas City Court of 
Appeals in that case succinctly stated: 


“Insured paid defendant for the ‘waiver’ 
of premiums and the latter should not, in 
equity and good conscience, be permitted 
to retain the benefits of the contract while 
repudiating its liability.” 

In Robbert v. The Equitable Life As- 
surance Society, 13 CCH Lire Cases 971, 
it appeared that the insured was disabled 
from January 7, 1939, until August 31, 
1939. During the period of his disability 
an agent of the company who sold the 
policy to the plaintiff called upon him and 
obtained the policy for the purpose of 
having the company change the beneficiary. 
Because of such fact the insured did not 
know of the provisions contained within 
the policy relating to proof of disability. 
Like the policy in the Moscov case the 
contract there provided that disability for 
a period of three months should be re- 
garded as permanent and total disability. 
The court in its original opinion stated 
that the filing of proofs of disability was 
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a condition precedent to liability and that 
the failure to file proofs barred the insured 
from recovery; it cited many of the cases 
relied upon by the defendant in the Mosby 
case. Upon rehearing (14 CCH Lire Cases 
277) the court abandoned its conclusion 
that the filing of proofs of disability was 
a condition precedent and in its opinion 
affirmed a judgment for the plaintiff, using 
the following interesting language: 


“We have a sacred relationship of lawyer 
and client, physician and patient, but is 
there any more sacred relationship than 
insurer and assured? The lawyer gives 
legal advice and guidance to the client, 
the physician eases or cures infirmities of 
the body of a patient and the insured 
deals with man in most cases where the 
soul has left the body and provides for 
his loved ones’ protection after death or 
during total disability. We admit that the 
insurance company is unlike the doctor 
or lawyer and that it has its stockholders 
and policyholders to protect, and that it 
owes to them a fair and prudent adminis- 
tration and that it has the right to place 
in its policies provisions as to proof of 
loss or disability or death for the giving 
of notice of claims. The proof is one 
thing, a forfeiture of all protection is an- 


other. Timely proof of disability is for 
the purpose of preventing fraud and ill- 
practices on the part of an assured or his 
heirs, and further, not to place the insur- 
ance company at a disadvantage in obtain- 
ing the evidence for its defense. These are 
proper means of protection for the busi- 
ness and if in a given case like here where 
the records of the Hotel Dieu are available, 
where five physicians who attended the 
assured were all alive at the time of the 
trial on the merits and the general good 
reputation of the insured for integrity was 
beyond questioning, the cause of the policy 
provisions having been removed, no longer 
existed.” 


The court in that case concluded that 
the disability clause there under considera- 
tion was not free from ambiguity. 


We cannot help but believe that upon 
reflection and analysis the conclusions an- 
nounced by the Illinois court in the Mosby 
case will be found to be sound and may 
well indeed chart the course toward a 
more enlightened consideration of the prob- 
lems involved in the trial of this subject, 
and that these conclusions will ultimately 
be generally accepted by the courts of the 
land. [The End] 


PENNSYLVANIA MOTOR LIABILITY INSURANCE GAINS 


“Approximately 75 percent of the motor vehicles in Pennsylvania 
have been insured since the enactment of the new security type safety 
responsibility law,” Harold K. Philips, manager of the Public Relations 
Department of the Association of Casualty and Surety Companies, 
said at the Pennsylvania Insurance Days Convention held at Pittsburgh 
on May 6. 

This increase may be as high as 114 per cent above the number 
of motorists who were insured prior to February 1, when the new 
statute became effective. According to Mr. Philips, the exact number 
of cars which were insured previously is not known, but estimates 
range from thirty-five per cent to fifty-five per cent of the number 
of registered vehicles. However, Mr. Philips warned that a real danger 
exists because more than half of the drivers who do not own cars 
are uninsured. 


Mr. Philips added that the effectiveness of the security type | 
safety responsibility law usually follows a pattern. “The average state | 
begins with approximately 35 percent of its motor vehicles covered | 
by automobile liability insurance. Within six weeks to three months | 
after the law becomes effective, this percentage usually doubles .... } 
Three or four months later this percentage has climbed to somewhere 
between 80 and 85 percent and finally goes up to 90 or 95 percent... .” 
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A Problem in Extended Coverage 


THE FIRE POLICY BY ENDORSEMENT EXTENDED THE COVERAGE, 
BUT A BULLDOZER AND AN INDEPENDENT-CONTRACTOR RELA- 
TIONSHIP COMBINED TO MAKE A CASE OF FIRST IMPRESSION 


By PHILIP H: FAULKNER and N. MICHAEL PLAUT 
Attorneys, Keene, New Hampshire 


\ TITHIN the past few years fire insur- 

ance companies have been writing an 
extended coverage endorsement on fire in- 
surance policies. Certain parts of this en- 
dorsement have been interpreted recently, 
as a matter of first impression, by the New 
Hampshire Supreme Court;’* these parts of 
the endorsement read as follows: 


the coverage of this policy is ex- 
tended to include direct loss by windstorm, 
lightning and hail, explosion, riot, riot at- 
tending a strike, civil commotion, aircraft, 
smoke and vehicles 

“The term ‘vehicle’ as used in this en- 
dorsement means vehicles running on land 
or tracks. This company shall not be liable, 
however, for loss or damage by any vehicle 
owned or operated by the insured or by any 
tenant of the above described premises or 
by an agent, employee or member of the 
household of either.” 

In making its interpretation and in reach- 
ing its decision, the New Hampshire court 
reaffirmed and followed its well-established 
rule that “in construing an insurance con- 
tract the test is not what an insurance 
company intended the words of the policy 
to mean but what a reasonable person in 
the position of the insured would have 
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understood them to mean.” 

The question of the extent of coverage of 
this endorsement arose when the Golding- 
Keene Company, which mines and mills 
feldspar ore, found it necessary to have 
large quantities of this ore moved and rear- 
ranged within its ore storage building, on 
which the Fidelity-Phenix Fire 
Company, together with other fire insurance 
companies, had written fire insurance poli- 


Insurance 


! Golding-Keene ‘Company v. ‘Fidelity-Phenizx 
Fire Insurance Company, 6 CCH FIRE AND 
CASUALTY CASES 1187, 69 Atl. (2d) 856 (1949). 


Extended Coverage 


cies with extended coverage. The Golding- 
Keene Company employed Arthur Whitcomb, 
Inc., a general contracting corporation, to 
send one of its bulldozers and operators 
to the storage building, where the ore was 
to be moved forward and to the sides of the 
building. 

While the bulldozer was being operated 
within the building, its operator so handled 
it that its force was transmitted through 
the ore to one of the side walls of the building, 
causing this wall to collapse. Golding-Keene 
then made claim against the insurers under 
the applicable extended coverage endorse- 
ment. In this connection it should be noted 
that at no time was the question of negli- 
gence on the part of the bulldozer operator 
or of any of the employees of the assured 
considered. The question was purely one 
of the extent of coverage. 

In commenting on the New Hampshire 
court’s interpretation, reference will be made 
to the master’s findings of fact and to the 
testimony of witnesses as heard by the 
master in the first instance and as presented 
to the supreme court in the record of the 
proceedings before the master. Much of 
this testimony does not appear in the court’s 
opinion, but is, it is believed, the factual 
basis on which the opinion, rests. 


Bulldozer as "'Vehicle”’ 


The first question for decision by the 
supreme court was whether or not the bull- 
dozer was a “vehicle” within the meaning 
of the endorsement. 

The that “the 
was, in a broad sense, a means of convey- 


master found bulldozer 


2 Hoyt v. American Eagle Fire Insurance 
Company, 4 CCH FIRE AND CASUALTY 
CASES 451, 29 Atl. (2d) 121, 123, 148 A. L. R. 
484, 92 N. H. 242, 243. 
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ance and it ran on land.” This fiinding 
was, apparently, based on testimony that 
this bulldozer was a tractor operating on 
caterpillar tracks, to the front of which was 
attached a bulldozer blade, and on the fur- 
ther testimony that although the bulldozer 
was usually transported from place to place 
on a trailer, it was, nevertheless, capable of 
being used and was in fact used on dirt roads. 


The master’s finding of fact was upheld 
by the court, which said that under the 
terms of the endorsement “it was only nec- 
essary that the bulldozer be a vehicle ‘run- 
ning on land or tracks’.” The supreme 
court went on to point out that in another 
part of the endorsement the insurer specif- 
ically disclaimed and excluded “any loss or 
damage to vehicles, fences, driveways, side- 
walks or lawns.” “It is not to be assumed,” 
the court then said, “that the defendant 
would contend that the word ‘vehicle’ there 
used had a restricted meaning so that the 
policy covered damage to bulldozers and 
tractors.” 

Thus, aside from deciding that the testi- 
mony supported the master’s finding of 
fact, the court indicated that it required 
consistency of meaning and interpretation 
within the endorsement. It is also signifi- 
cant that although highway and safety stat- 
utes often use the words “vehicle” or “motor 
vehicle,” and although the supreme court 
considered several opinions which inter- 
_ preted such statutes, it, nevertheless, dis- 
tinguished these decisions* and indicated 
that it did not consider these precedents 
determinative in a case which involved the 
meaning of an insurance policy. 

Upon arriving at its conclusion that the 
bulldozer was a vehicle, the court disposed 
of the insurance company’s suggestion that 
the endorsement covered only such damage 
as was caused by a “hostile” vehicle. An 
example of such “hostile” vehicle would be 
a truck operated by a stranger, which got 
out of control while proceeding down the 
street, and crashed into the wall of the in- 
sured’s building from the outside. An an- 
alogy was also drawn by the insurance 
company in the case of aircraft. It sug- 
gested that if a helicopter were to land on 
the roof of a building with the consent of 
the insured and the weight of the aircraft 
caused the roof to collapse, the helicopter 


would be “friendly,” in which event the in- 
surer suggested that no coverage would be 
afforded. On the other hand if the heli- 
copter, due to operational failure, were to 
crash through the roof, there would be 
coverage, because under the latter set of 
circumstances the aircraft would have been 
“hostile.” The court, however, saw no rea- 
son to recognize the distinction as drawn 
and said “the manner in which . . . [the 
damage was] brought about was not quali- 
fied by the endorsement.” 


Increase of Risk 


The defendant also urged that the use of 
an eleven-ton bulldozer, which generated 
fifty-four draw-bar horsepower, within the 
building was such an increase of risk as to 
make the policy void and inoperative. The 
legal principle of increased risk is well 
established and equally well recognized,‘ 
and the only question here was one of the 
applicability of this rule of law. The master 
found, as a fact, that there was not such a 
substantial increase of risk by virtue of the 
use of this bulldozer as to avoid the policy. 


The testimony was that smaller bulldozers 
had been used within the building on prior 
occasions as a substitute for a mechanical 
drag line ordinarily used by the insured to 
move its ore lengthwise within the storage 
building. The insured’s superintendent tes- 
tified that there had been a breakdown with- 
in the mill and as a result the ore was piling 
up at the far end of the storage building and 
could not be moved by the drag line. He 
further testified that on the day before the 
accident he had instructed one of Golding- 
Keene’s engineers to get a bulldozer and 
operator from the contracting corporation 
to move the ore from the far end of the 
building and lengthwise within it “as we 
had previously done.” 


The supreme court upheld the master, 
saying that this was primarily a question 
of fact® and that the testimony supported 
his finding. The court further said, “The 
use of bulldozers on stated occasions when 
there was a breakdown in machinery would 
appear from the record to be a normal al- 
though temporary incident of . [Golding- 
Keene’s] manufacturing business.” 


The master had found that the insurer 
had no actual knowledge “of the fact that 





’ American Mutual Liability Insurance Com- 
pany v. Chaput, 29 CCH AUTOMOBILE CASES 
1070, 60 Atl. (2d) 118, 95 N. H. 200: Emerson 
Troy Granite Company v. Pearson, 64 Atl. 582, 
74 N. H. 22; Peterson v. King County, 90 Pac. 
(2d) 729, 199 Wash. 106. 
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4 Stevens v. Mutual Protection Fire Insurance 
Company, 149 Atl. 498, 69 A. L. R. 624, 84.N. H. 
275; Janvrin v. Rockingham Farmers’ Mutual 
Fire Insurance Company, 46 Atl. 686, 70 N. H. 35. 

5a Course v. Fireman’s Fund Insurance 
Company, 1 CCH FIRE AND CASUALTY CASES 
608, 10 Atl. (2d) 229, 90 N. H. 424. 
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a bulldozer had been used in the storehouse 
or that the plaintiff contemplated such use 
during the period covered by the policies or 
that a bulldozer had been so used during 
that period. On the other hand it does not 
appear that the defendant made any inquiry 
concerning the plaintiff’s method of opera- 
tion.” This finding was also accepted by 
the court, and the inference appears to be 
that although an insurance company may 
not have actual knowledge of how its in- 
sured operates, nevertheless it will not be 
permitted to claim avoidance of the policy 
because of increase of risk where it makes 
no effort to ascertain what type of normal 
use is being made of the insured premises. 
The fact that the use of a bulldozer in this 
case was an incident of the insured’s manu- 
facturing process without the knowledge 
of the insurer was not such a factor as to 
deprive the insured of the policy’s protection. 


“‘Loaned Servant’? 


The principal and probably the most dif- 
ficult question which the court decided was 
whether the operator of the bulldozer could 
be considered an agent or employee of the 
insured despite his general employment by 
the contracting firm. If he was such an 
agent or employee of the insured, then cov- 
erage for the loss was excluded, and the 
determination of his status involved an ap- 
plication of the “loaned-servant” rule of law. 


The master found as a fact that, on the 
evidence, the bulldozer operator “was not 
an agent, or an employee or a loaned ser- 
vant” of the insured, and the supreme court 
upheld this finding. Earlier cases decided 
in New Hampshire had enunciated the loaned- 
servant rule. But here, for the first time, 
the court considered in detail the various 
factors involved in the application of this 
rule and recognized that the status of the 
operator could not be determined by any 
one factor. The court quoted and applied 
the tests suggested and set forth in the 
Restatement of the Law of Agency, which 
read as follows:’ 


“Factors to be considered. A continu- 
ation of the general employment is indicated 
by the facts that the general employer may 
at any time substitute another servant, that 
the time of employment is short, and that 
the lent servant has the skill of a specialist. 


*Indemnity Insurance Company v. Cannon, 
27 CCH AUTOMOBILE CASES 376, 52 Atl. (2d) 
855, 94 N. H. 319; Manock v. Bridge’s Sons, 164 
Atl. 211, 86 N. H. 104. 

Also see 1 Restatement of the Law of Agency 
500, where the rule is set forth as follows: ‘‘Sec- 
tion 227. SERVANT LENT TO ANOTHER 


Extended Coverage 


“A continuance of the general employ- 
ment is also indicated in the operation of a 
machine where the general employer rents 
the machine and a servant to operate it, 
particularly if the instrumentality is of con- 
siderable value. Normally, the general em- 
ployer expects the employee to protect his 
interests in the use of the instrumentality 
and these may be divergent from the in- 
terest of the temporary employer. If the 
servant is expected only to give results 
called for by the temporary employer and 
to use the instrumentality as the servant 
would expect his general employer would 
desire, the original service continues. Upon 
this question, the fact that the general em- 
ployer is in the busines of renting machines 
and men is relevant, since in such cases 
there is more likely to be an intent to retain 
control over the instrumentality . .. .” 


The testimony to which these tests were 
applied showed the following facts: The 
machine and operator were supplied and 
rented by the contractor at an hourly rate; 
the whole operation involved not more than 
two or three hours’ work; the operator of 
the bulldozer was skilled in the operation 
of this machine and was hired by the con- 
tractor because of this skill; the bulldozer 
cost about seventy-five hundred dollars; the 
contractor reserved the right to take this 
operator off the job and to substitute a dif- 
ferent operator at any time that it so de- 
sired; and the contractor gave the operator 
instructions “not to do a job that will dam- 
age the machine or endanger [the 
operator’s] life.” On the other hand the 
Golding-Keene Company’s only instructions 
to the operator were given to him by a com- 
mon laborer who told him where to begin 
the job. This laborer, who stayed around 
while the work progressed, was asked whether 
the operator was distributing the ore through- 
out the building in the proper manner. He 
replied, “It was nothing to me. I wasn’t 
the man taking charge of it. I was stand- 
ing around there as a helper.” 


Thus it was apparent that in this instance, 
even though both the contractor and the 
insured thought that the other had control 
over the operator of the bulldozer, the ap- 
plication of the legal rule showed that the 
insured did not have such legal control. 
The operator of the bulldozer could not, 





MASTER. A servant directed or permitted by 
his master to perform services for another may 
become the servant of such other in performing 
the services. He may become the other’s ser- 
vant as to some acts and not as to others.”’ 

71 Restatement of the Law of Agency 501, 
Section 227, comment c. 
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therefore, be considered the insured’s servant 
or agent so as to deny it the protection afforded 
by the extended coverage endorsement. 


It was evident that the insurance com- 
pany, in drafting the endorsement, had not 
considered or anticipated such a factual situ- 
ation as arose here. However, it was nec- 
essarily bound by what a reasonable person 
in the position of the assured would have 


LEGISLATION: FEDERAL—STATE—Continued from page 470 


right to approve or disapprove the policy, 
its terms and conditions, and the company 
selected to underwrite the insurance (H. B. 
1092, approved June 8, 1950). 


Group insurance . . . In Louisiana parish 
school boards, the state board of education 
and/or other boards of control of publicly 
supported educational institutions have au- 
thority to pay part of the premium charges 
and to make salary deductions for group 
insurance on the lives of their employees. 
A new amendment makes former employees 
receiving retirement benefits eligible to con- 
tinue their group insurance by paying their 
pro rata share to the institution, which will 
make the necessary contribution to the in- 


surer (H. B. 395, approved July 1, 1950). 


Insurance Commissioner . Beginning 
March 1, 1951, the Connecticut Insurance 
Commissioner will be appointed by the 
Governor, with the advice and consent of 
either house of the General Assembly, for 
a term of four years. The Governor must 
submit his nomination by February 1, 1951, 
to either house, and unless the nomination 
is rejected before March 1, the nominee will 
take office on that day (H. B. 47-XXXX, 
approved June 8, 1950). 


Medical service corporations . . . Massa- 
chusetts has authorized medical service cor- 
porations to contract and pay for surgical 
and dental services. The form of subscrip- 
tion certificate and agreement with par- 
ticipating physicians and dentists, the rates 
paid to participating physicians and dentists, 
administrative costs and acquisition costs 
in connection with the solicitation of sub- 
scribers are subject to the approval of the 
Insurance Commissioner (H. B. 1643, ap- 
proved May 22, 1950). 


Motor vehicle liability insurance : 
Louisiana parish school boards and other 
public bodies have been authorized to con- 


480 


understood the words of the policy to mean. 
The only conclusion which can be reached is 
that the exclusionary clause of the endorse- 
ment should have been broader in its scope 
and should have included losses caused 
by an independent contractor hired by the 
assured if the insurers intended that no cov- 
erage was to be provided for this type of 


accident. [The End] 


tract for public liability and/or bodily in- 
jury and property damage insurance on 
motor vehicles owned and operated by the 
boards. However, the carrying of this in- 
surance will not operate as a waiver of their 
immunity from tort liability. The policies 
must contain a clause whereby the insurer 
agrees not to assert as a defense to a suit 
against it, the governmental immunity of 
the board. Moreover, a suit brought under 
the policy must be brought against the in- 
surer alone; the insured board may not be 
made a party to the action (H. B. 536, 
approved June 28, 1950). Ambulances 
owned and operated by any hospital or 
other institution or association supported 
wholly or partially by public or private 
donations for charitable purposes, and 
motor vehicles and trailers used by the fire 
or police department of any city or town ot 
park department solely for the official busi- 
ness of the department or board have been 
exempted from the requirements of the 
Massachusetts compulsory motor vehicle 
liability insurance law (H. B. 2310, approved 
May 22, 1950). 


Temporary disability benefits . . . Effec- 
tive July 1, 1950, maximum weekly benefits 
under New Jersey’s temporary disability 
benefits law were increased to $26; mini- 
mum weekly benefits were raised to $10. 
The increased payments will go only to 
covered employees who become disabled 
after July 1. Those receiving payments 
before that date will continue to receive 
benefits under the old $9 to $22 weekly 
limits until expiration of their benefit 
period (S. B, 312, approved June 2, 1950). 


Unclaimed life insurance proceeds , 
The Massachusetts law governing unclaimed 
funds held by life insurance companies has 
been made applicable to foreign insurers 
doing business in the state (H. B. 2177, 
approved June 12, 1950). 
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THIS ARTICLE IS REPRINTED, BY PERMISSION, FROM THE MARCH, 1950 


ISSUE OF THE COLUMBIA LAW REVIEW . . . 


Mr. Grad is a member of the New 
York bar. This article was written 
in connection with a legislative study 
undertaken by the Legislative Draft- 
ing Research Fund of Columbia Law 
School. In 1948-1949 the author 
served as assistant to the Fund 


N 1948, 8,200,000 automobile accidents 

were reported in the United States. 
Fatalities growing out of these numbered 
32,000,’ and the number of persons perma- 
nently and seriously maimed is equally 
staggering. The price which is paid for 
the convenience and pleasures of the auto- 
mobile in lives lost and in human misery 
is inestimably high. But apart from indi- 
vidual misery and grief, the plight of the 
accident victim has become a social problem 
of the first magnitude. The loss in income 
or wages, the medical expenses following 
an accident, the sudden loss of the main 


‘National Safety Council, Accident Facts 
(1949), p. 40. 


? Corstvet, ‘‘The Uncompensated Accident and 
Its Consequences,"’ 3 Law and Contemporary 
Problems 466 (1936); Hogan and Stubbs, ‘‘The 
Sociological and Legal Problem of the Uncom- 
pensated Motor Victim.’’ 11 Rocky Mountain 
Law Review 12 (1938). 

* Report by the Committee to Study Compen- 
sation for Automobile Accidents (Columbia 
University Council for Research in the So- 
cial Sciences, 1932) (hereinafter cited as Co- 
lumbia Report), p. 299. The study was directed 
by Shippen Lewis of the Philadelphia Bar; the 
members of the committee were: 


Joseph P. Chamberlain: Director of Legisla- 
tive Drafting Research Fund, Columbia Uni- 
versity. Charles E. Clark: Dean of the School 
of Law of Yale University. Miles M. Dawson: 
lawyer and actuary, New York City. Walter 
F. Dodd: Professor of Law, Yale University. 
Victor J. Dowling: Ex-presiding Justice of the 
Appellate Division of the Supreme Court of 
New York, First Department. Henry S. Drinker, 


Automobile Accident Compensation 


By FRANK P. GRAD 


breadwinner of a family—these carry con- 
sequences not restricted to the victim him- 
self, but leave a mark upon his family, his 
community and society at large.? Briefly, 
the purpose of this article is to investigate 
the extent to which progress has been made 
in recent years to meet this problem. 

The only general and in any way conclu- 
sive study of the problem ever undertaken 
was published in 1932, after intensive in- 
vestigation lasting for over two years, as 
the Report of the Committee to Study 
Compensation for Automobile Accidents." 
That study was replete with case studies 
and statistical data on the relief provided 
by the law of torts and on loss distribution 
under financial responsibility and compulsory 
insurance laws. Its findings and conclu- 
sions provide convenient points of reference 
and bases of comparison. 


The 1932 Columbia Report, in its case 
studies of accidents, investigated the inci- 
dence of economic loss as between the mo- 
torist and the accident victim as well as 


Jr.: Member of the Philadelphia Bar. William 
Draper Lewis: Director of the American Law 
Institute. Robert S. Marx: member of the 
Cincinnati Bar, formerly Judge of the Superior 
Court of Cincinnati. Ogden L. Mills: Undersec- 
retary of the Treasury of the United States. 
William A. Schnader: Attorney General of 
Pennsylvania. Bernard L. Shientag: Justice 
of the Supreme Court of New York, formerly 
Commissioner of Labor of the State of New 
York. Horace Stern: President Judge of the 
Court of Common Pleas No. 2 of Philadelphia. 
Henry W. Taft: member of the New York City 
Bar. Arthur A. Ballantine, Chairman: Member 
of the New York City Bar, Assistant Secretary 
of the Treasury of the United States. 


Later studies have covered far less territory, 
although findings were essentially in agreement. 
Brown, ‘“‘Automobile Accident Litigation in 
Wisconsin; A Factual Study,’’ 10 Wisconsin 
Law Review 170 (1935). See also ‘‘Survey Analy- 
sis of Studied Cases of Victims, Report of the 
Joint Legislative Committee to Investigate Au- 
tomobile Insurance,’"" New York Legislative 
Document No. 91, at pp. 179-248 (1938). 
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the extent to which this loss was shifted 
or distributed under then prevailing conditions. 


The committee found the following short- 
comings in the operation of the fault prin- 
ciple of liability as it then operated in the 
courts: 


“ 


(1) the imposition on the plaintiff 
and on the defendant of the burden of 
producing evidence as to fault, although the 
accident itself has often hindered or pre- 
vented them from obtaining witnesses; (2) 
the difficulty of ascertaining the facts sought, 
even where the best evidence is obtainable, 
because witnesses who are neither trained 
nor prepared to observe cannot, after the 
lapse of months or even years, enable a 
jury, which has no training in fact finding, 
to fix the blame for an accident caused by 
events which succeeded each other in the 
space of a few seconds; (3) the impossibility 
of fixing the damages accurately since there 
are no recognizable criteria of the value of 
pain or of life or of disability; (4) the delay, 
especially in the large cities, caused by 
waiting for trial, and aggravated in some 
cases by appeal; (5) the heavy cost of 
attorney’s fees which generally range from 
25% to 50% of the amount recovered; (6) 
the financial irresponsibility of many mo- 
torists who cause accidents; (7) the burden 
cast upon the courts and the consequent 
congestion of all judicial business in large 
cities due to the volume of motor vehicle 
accident litigation.” * 

The committee further found that in 1929 
only 27.3 per cent of all motor vehicles in 
the country carried public liability insur- 
ance, with the percentage of insured cars 
higher in congested areas with a higher 
accident rate. There were estimated to be 
19,250,000 motor vehicles in the United 
States at that time which carried no such 
insurance.® 


From its case studies, covering widely 
scattered areas, the committee concluded: 


a man injured by an uninsured 
motorist has little chance of receiving any 
compensation for his losses. A second 
outstanding conclusion is that insurance 
companies pay in so large a proportion of 
the cases in which liability insurance is 
carried, that the principle of liability with- 


out fault seems almost to be recognized.” * 


Also, a striking finding of the committee 
showed that the more serious the injury the 
less adequate the compensation was likely 


* Columbia Report at pp. 200-201. 

* Columbia Report at pp. 200-201. 

* Columbia Report at p. 203. 

* Columbia Report at pp. 132-197, 216-217 
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to be. Because of a tendency to settle 
smaller claims and to contest to the finish 
claims of greater amounts, compensation 
was most prompt where the immediate need 
was least, but most delayed in cases of seri- 
ous injury where the need for promptness 
was greatest. 


The committee in 1932 considered the 
effects of then existing financial responsi- 
bility legislation as well as the Massa- 
chusetts Compulsory Insurance Law. The 
latter was found to be far more satisfactory 
from the victim’s point of view, although 
both had many defects. The committee 
concluded that permanent solution of the 
problem of uncompensated accident victims 
lay in repudiation of fault as the basis of 
liability and in adoption of a compensation 
plan analogous to workmen’s compensation.’ 

The purpose here will be to examine 
recent changes, if any, in judicial doctrines 
of tort liability, in financial responsibility 
and compulsory insurance legislation, and in 
insurance practices, to determine whether 
these have provided or helped to provide 
a solution for a grave social problem and 
for one of the gravest problems of judicial 
administration. Furthermore, the present 
feasibility of an automobile accident com- 
pensation plan will be considered in view 
of the recent enactment of such a plan in 
Saskatchewan and in view of recent ad- 
vances in social insurance. 


Developments in Judicial 
Doctrine of Tort Liability 


At the outset, it can be stated flatly that 
there have been virtually no doctrinal de- 
velopments in the law of torts in respect to 
automobile accidents during the last twenty 
years. The principle of “no liability without 
fault” still dominates judicial expressions. 
However, a subsurface encroachment upon 
the principle is apparent, even though such 
deviations in practice are largely concealed 
in judicial opinions.’ While the principle 
has been kept intact, the gradual abandon- 
ment of many fixed standards of care (such 
as the stop-look-and-listen rule, the range 
of vision rule, etc.) as well as the adoption 
of such judicial doctrines as the last clear 
chance rule, permit more and more cases 
to be decided by the jury.’ Thus liability 
is imposed for ever lesser and lesser fault, 
and the injured party is permitted to re- 
cover in spite of some contributory negli- 


* James, “Accident Liability: Some Wartime 
Developments,"’ 55 Yale Law Journal 365 (1946). 
* Prosser, Torts (1941), pp. 248-287. 
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gence. In addition, the widespread extension 
of vicarious liability in the motor accident 
field, expressed in such innovations as the 
“family-purpose doctrine” and the “frolic 
and detour doctrine,” is indicative of a more 
direct trend toward liability regardless of 
fault.” 

The lack of recognition which courts 
generally have accorded liability insurance 
in present-day tort actions would indicate, 
however, that progress towards liability 
without fault is at best obscure and slow. 
Opinions are still written as though the 
plaintiff’s recovery comes from the defend- 
ant’s pocket, whereas more likely than not 
the plaintiff would not have sued in the 
first place were not the defendant insured 
and the insurance carrier the real defendant 
in interest. In the automobile accident field 
particularly, liability insurance is compara- 
tively widespread, and loss is shifted from 
the insured defendant to the whole group of 
insured motorists by way of increased pre- 
mium rates. In consequence, the “fault” and 
“negligence” concepts which impose liabil- 
ity upon the defendant because of some 
moral defect in his conduct are out of step 
with reality, because the defendant is rarely 
touched by the intended penal effect of 
the judgment. The imposition of stricter 
liability upon the motorist results only in 
spreading the benefits of social insurance 
over more claimants—provided the motorist 
is insured.” 


Extensions in the coverage of insurance 
policies have also influenced the effective- 
ness of present-day tort law. These changes 
have been in two directions—first, to in- 
crease the victim’s chance of recovery where 
someone is legally liable, and second, to 
open up possibilities of compensation even 
where no liability exists under rules of tort 
law. The first change is reflected in the 
general abandonment of the older indem- 
nity-type liability policy under which only 
the named insured could bring an action 
against the insurer, whose liability ceased 
on the named insured’s bankruptcy or in- 
solvency. Instead, largely as a result of 
legislative action to prevent collusion be- 
tween insurer and named insured to the 
detriment of the victim, the standard policy 
now gives the accident victim a direct right 
to sue the insurance carrier upon the re- 





covery of a judgment against the named 
insured. Under the standard policy, how- 
ever, these rights of the injured party are 
defeated if the insured fails to perform 
the conditions of the policy; but even here, 
in some states, legislation protects the vic- 
tim by limiting or modifying the availability 
of such defenses on the policy.” 

Liability policies, in addition, extend cov- 
erage in some cases even beyond the legal 
reach of vicarious liability. For instance, 
the borrower of a car is commonly himself 
covered by the owner’s insurance, or the 
named insured and members of his family 
may be covered by a so-called “drive other 
car” clause, which protects them from lia- 
bility although not driving the vehicle spe- 
cifically covered by the policy.“ Some 
policies, whose use is reported spreading, 
contain a “medical payment provision” 
which inures to the benefit of the victim 
withdut regard to fault.” 

All of these developments together indi- 
cate a trend towards liability without fault. 
Sut even though such a trend may be dis- 
cerned, its presence gives little hope for the 
future. The doctrine of “no liability without 
fault” inhibits any far-reaching change in 
the law by the court; and insofar as all 
other advances in the field are based on 
competitive efforts among insurance com- 
panies, the possible extent of such advances 
is necessarily limited. Today, in the opinion 
of a progressive authority on tort problems, 
the present system of tort law can endure 
only because of the inroads made upon it; 
paradoxically, the practical extension of lia- 
bility regardless of fault is what keeps 
intact and enshrined the theoretical princi- 
ple of liability dependent on fault.* The 
presence of a judicial trend toward liability 
without fault, even in spite of avowed doc- 
trine, points to the urgency of the needs 
of an industrial, highly mechanized age. A 
full and complete remedy, however, must 
come from appropriate legislative action. 


Financial Responsibility 
Legislation 

Financial responsibility legislation was 
developed as a result of, and as the insurance 
companies’ answer to, the growing demand 
for compulsory liability insurance of some 
kind. One writer aptly refers to its intro- 





” Nixon, ‘‘Changing Rules of Liability in Au- 
tomobile Accident Litigation,’’ 3 Law and Con- 
temporary Problems 476 (1936). A recent trend 
towards higher jury verdicts is noted by Whit- 
fleld, ‘‘Recent Automobile Decisions and Present 
Jury Trends,’’ Proceedings of the Section of 
Insurance Law of the American Bar Associa- 
tion (1946), p. 64. 


Automobile Accident Compensation 


™ James, ‘‘Accident Liability Reconsidered : 


The Impact of Liability Insurance,’’ 57 Yale 
Law Journal 549 (1948). 

12 See footnote 11, at pp. 563-564. 

1%3See, for example, 40 Best’s No. 2 (1939), 
p. 24. 


“4 James, article cited, footnote 11, at p. 565. 
Ss James, article cited, footnote 11, at p. 569. 
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duction “counter irritant” to these 
demands.” Originally, financial responsibil- 
ity legislation had two purposes—to aid 
accident prevent™ and, only secondarily, 
to assure some victims of recovery. The 
basic scheme leaves all drivers free to op- 
erate their vehicles without liability insur- 
ance until they are involved in an accident 
in which personal injury or property dam- 
age above a certain minimum amount is 
inflicted. Upon the occurrence of that con- 
tingency, or upon conviction for a serious 
traffic violation, the owner must prove, in 
a sense as a penalty, that he is financially 
responsible to pay judgments up to a certain 
amount for accidents arising in the future. 
Such proof usually takes the form of pro- 
curing liability insurance. Failure to give 
such proof of financial responsibility and, 
in many jurisdictions, failure to pay the 
judgment arising out of the accident which 
brought the motorist under the computfsion 
of the law, leads to the revocation of his 
driver’s license or motor vehicle registration.” 


as a 
16 


An underlying assumption of this type of 
legislation was that there existed a class 
of bad drivers which could be isolated by 
permitting each member of that class to 
have his first accident. Then, both as a 
deterrent and as an assurance to future 
victims, the requirement of proof would be 
imposed. Thus, it was hoped, the financial 
burden threatened by required insurance 
would make motorists more careful, while 
at the same time the isolation of bad drivers 
would result in distributing the cost of acci- 
dents among the group which causes them.” 


Although financial responsibility legisla- 


tion had been on trial for no more than 


% Aberg, “‘Effects of and Problems Arising 
from Financial Responsibility Laws,'’ Proceed- 
ings of the Section of Insurance Law of the 
American Bar Association (1943-1944), p. 45. 
The author also points out that between 1920 
and 1930 bills providing for compulsory insur- 
ance were introduced in the legislatures of more 
than forty states. Compare Feinsinger, ‘‘Oper- 
ation of Financial Responsibility Laws,’’ 3 Law 
and Contemporary Problems 519, 519-520 (1936). 
“Among the chief proponents for enactment 
have been various automobile and insurance 
organizations. The coincidence of demands for 
the enactment of compulsory insurance acts 
like the Massachusetts law, opposed by such 
organizations with the rapid spread of financial 
responsibility statutes, suggests that the latter 
were enacted as compromise or substitute meas- 
ures. Indeed, many of the arguments in their 
support are in essence arguments against com- 
pulsory insurance.”’ 

The common designation of this kind of 
legislation as ‘‘safety-responsibility law’ is 
significant. See ‘‘Report of the Joint Legisla- 
tive Committee to Investigate Automobile Insur- 
ance,’’ New York Legislative Document No. 84, 
at pp. 35-36 (1937). 
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seven years™” when the Columbia Report 
was published, its weaknesses had become 
so readily apparent that later writers have 
not added substantially to the criticisms 
offered by the Columbia Committee. The 
committee found that, even assuming an 
habitually careless class of drivers to exist, 
financial responsibility laws as then consti- 
tuted were not effective in segregating it; 
there was no evidence that such legislation 
did operate to compel careless drivers to 
insure, nor did it cause any general volun- 
tary increase in the carrying of liability 
insurance. Where motorists actually came 
under compulsion of the law, administrative 
weaknesses in the legislation would fre- 
quently render it ineffective, for many such 
drivers would fail to surrender registration 
plates and license cards, or would continue 
to operate vehicles in violation of the law. 
This situation was found particularly acute 
where the driver was not the owner, and 
hence could not be compelled to insure the 
vehicle. Furthermore, since a motorist who 
had had an accident could always elect to 
leave the highway, financial responsibility 
laws carried no guarantee that a victim 
would recover a judgment or that such a 
judgment would be satisfied. The “first” 
accident victim was left especially unpro- 
tected. Finally, the committee found that 
one of the main purposes of the law was 
completely unfulfilled, for there was no evi- 
dence of a decrease in the number of acci- 
dents or of any relationship whatsoever be- 
tween the number of accidents and the num- 
ber of license revocations or suspensions.” 


Administrative weaknesses rendered these 
laws ineffective even within their own limits.” 


* Braun, ‘“‘The Financial Responsibility Law,”’ 
3 Law and Contemporary Problems 505 (1936). 


*” Feinsinger, article cited, footnote 16. 
20 The 


Connecticut statute, the earliest, was 
enacted and. became effective in 1925. Connec- 
ticut Public Act, Chapter 183 (1925). For an 


analysis of early financial responsibility legis- 
lation, see Heyting, ‘‘Automobile and Compul- 
sory Liability Insurance,’’ 16 American Bar As- 
sociation Journal 362 (1930). This article was 
prepared in connection with the Columbia Re- 
port. 


21 Columbia Report at pp. 97-108, 206-208. 


2% Compare, for example, Stoeckel, ‘‘Adminis- 
trative Problems of Financial Responsibility 
Laws,"’ 3 Law and Contemporary Problems 531 
(1936); Burtis, ‘‘Operation of the Kansas Finan- 
cial Responsibility Law,'’ 9 Kansas Bar Associa- 
tion Journal 367 (1941); Feinsinger, ‘‘Financial 
Responsibility Laws and Compulsory Insurance 
—The Problem in Wisconsin,’’ 10 Wisconsin 
Law Review 192 (1935); Note, 16 New York Uni- 
versity Law Quarterly Review 126 (1938); Note, 
1 Stanford Law Review 263 (1949). 
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Accurate accident reporting, on which finan- 
cial responsibility laws depend, has nowhere 
been fully achieved, since reporting of acci- 
dents is largely a matter of private initiative 
by injured parties and becomes a pressure 
device to secure the payment of judgments. 
But where there are no assets or insurance 
to satisfy an eventual judgment, or where 
a settlement has been made, the private in- 
centive to report the accident is lacking, and 
even motorists who were clearly at fault 
are never forced to insure. Moreover, these 
laws frequently contain liberal provisions 
for installment payments on judgments so 
that the possibility of license revocation is 
substantially reduced. Other inherent diffi- 
culties include lack of co-ordination between 
the courts and the motor vehicle commis- 
sioner, leaving it to the injured party to file 
the record of conviction or adverse judg- 
ment with the commissioner. Where proof 
of financial responsibility is actually given, 
the possibility of policy cancellation or lapse 





== Columbia Report at pp. 283-284 (Appendix). 

2 Only Arkansas, Louisiana, Mississippi, 
Nevada, South Carolina and Texas have no 
financial responsibility legislation. Tennessee 
does not at any time require proof of financial 
responsibility, but does require suspension of 
operators’ licenses while a judgment arising 
from the negligent operation of a motor vehicle 
remains unpaid. The following are operative 
financial responsibility laws: Alabama Code 
Annotated, Title 36, Section 74 (3) (Cum. Supp., 
1947); Arizona Code Annotated, Section 66-248 
(1939); California Vehicle Code, Sections 419, 
420 (Supp., 1949); Colorado Statutes Annotated, 
Chapter 16, Sections 38—75 (1935); Connecticut 
General Statutes, Section 2457 (1949); Delaware 
Revised Code, Sections 5705—5712 (1935); Dis- 
trict of Columbia Code, Sections 40-401—40-416 
(1940); Florida Statutes Annotated, Sections 
324.01—324.19 (Cum. Supp., 1949): Georgia Code 
Annotated, Sections 92A-601—92A-608 (Cum. 
Supp., 1947): Idaho Code Annotated, Sections 
49-1101—49-1139 (1948); Illinois Revised Stat- 
utes, Chapter 95%, Section 58 (e) (1949); In- 
diana Annotated Statutes, Section&S 47-1044— 
47-1088 (Burns Cum. Supp., 1949): Iowa Code 
Annotated, Sections 321A.1—321A.38 (1949); 
Kansas General Statutes Annotated, Sections 
8-701—8-721 (Cum. Supp., 1947); Kentucky Re- 
vised Statutes, Sections 187.290—187.990 (1948); 
Maine Revised Statutes, Chapter 19, Sections 
64—71 (1944); Maryland Annotated Code, Gen- 
eral Laws, Article 66%, Sections 107—130 (Cum. 
Supp., 1947); Massachusetts Annotated Laws, 
Chapter 90, Sections 3G, 22A (1946); Michigan 
Compiled Laws, Sections 256.251—256.269 (1948) ; 
Minnesota Statutes Annotated, Sections 170.21— 
170.58 (West, 1946); Missouri Revised Statutes 
Annotated, Sections 8470.12—8470.48 (Cum. 
Supp., 1949); Montana Revised Code Annotated, 
Sections 53.401—54.417 (1947); Nebraska Revised 
Statutes, Sections 60.501—60.569 (Cum. Supp., 
1947); New Hampshire Revised Laws, Chapter 
122 (1942); New Jersey Revised Statutes, Sec- 
tions 39:6-1—39:6-22 (1947); New Mexico Stat- 
utes Annotated, Sections 68-1007—68-1043 (Cum. 
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presents a serious problem and requires the 
close attention of of the motor. vehicle com- 
missioner if the provisions for surrender of 
licenses and registrations are to be ade- 
quately enforced. 


Whatever its effectiveness, the most 
obvious development in financial responsi- 
bility legislation has been its swift spread. 
In 1932 the Columbia Committee indicated 
that of the eighteen laws then in existence, 
ten had been enacted within the preceding 
two years.” Today, eighteen years later, 
forty-four states including the District of 
Columbia have legislation of this nature.* 


Another enduring characteristic of finan- 
cial responsibility enactments has been their 
diversity. The large amount of interstate 
travel makes uniformity most desirable, but 
wide divergencies from state to state have 
existed from the earliest legislation and have 
continued to the very present.” 


Supp., 1949); New York Vehicle and Traffic 
Law, Sections 94—94nn (Cum. Supp., 1949); 
North Carolina General Statutes Annotated, 
Sections 20-224—20-279 (Cum. Supp., 1949); 
North Dakota Revised Code, Sections 39-1401— 
39-1456 (1943); Ohio Code Annotated, Sections 
6298-1—6298-24 (Supp., 1948); Oklahoma Stat- 
utes, Title 47, Sections 501—542 (Cum. Supp., 
1949); Oregon Compiled Laws Annotated, Sec- 
tions 115-401—115-435 (Cum. Supp., 1947); Penn- 
Sylvania Statutes Annotated, Title 75, Sections 
1277.1—1277.39 (Cum. Supp., 1949); Rhode Is- 
land General Laws, Chapter 98, Sections 1—17 
(1938); South Dakota Code, Sections 44-0116, 
44-0504 (1939); Tennessee Code Annotated,. Sec- 
tion 2715.24 (Williams, 1934); Utah Code An- 
notated, Sections 57-13-1—57-1340 (Cum. Supp., 
1949); Vermont Statutes, Sections 10,163—10,172 
(1947); Virginia Code Annotated, Sections 
2154(al)—2154(a99) (Cum. Supp., 1948); Wash- 
ington Revised Statutes Annotated, Sections 
6600-101—6600-141 (Supp., 1940); West Virginia 
Code Annotated, Sections 1721(1)—1721(19) 
(1949); Wisconsin Statutes, Sections 85.08, 85.09 
(1947); Wyoming Compiled Statutes Annotated, 
Sections 60-1601—60-1638 (Cum. Supp., 1949). 

*% For a different point of view on the de- 
sirability of uniformity, see Report of Com- 
mittee on Laws and Ordinances (President's 
Highway Safety Conference, 1946), p. 13, which 
speaks of ‘Desirable Uniformity, But Per- 
missible Variance in Safety Responsibility 
Laws."’ For early diversities in financial re- 
sponsibility law, see Heyting, article cited, 
footnote 20. Braun, article cited, footnote 18, 
lists sixteen types of provisions relating to 
convictions of offenses against motor vehicle 
laws, fourteen types of provisions relating to 
judgments and their effects, seven types of 
provisions relating to proof in cases other 
than convictions or nonpayment of judgments. 
Other aspects of financial responsibility laws 
show equal variety. See Note, ‘Survey of 
Financial Responsibility Laws,"' 20 North Caro- 
lina Law Review 198 (1942). 
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New 
“Security-Responsibility Laws” 


A new type of financial responsibility pro- 
vision was pioneered by the state of New 
Hampshire in 1937.% A much earlier New 
Hampshire statute ”™ permitted a plaintiff to 
petition for a preliminary judicial finding 
that the accident was due in whole or in 
part to the defendant’s negligence, and after 
such finding to require the defendant to 
deposit security for any possible judgment 
against him arising out of the accident in 
question. The 1937 statute extended the 
security requirement still further: the pro- 
curement of liability insurance was to be 
encouraged by imposing upon any motorist 
involved in an automobile accident in which 
there had occurred personal injury, or prop- 
erty damage in excess of $25, the require- 
ment of filing “security” consisting of proof 
of ability to pay damages resulting from 
that accident up to the $5,000/10,000 stat- 
utory limit. A prior existing liability policy 
covering the statutory limit would free the 
motorist from this security-deposit require- 
ment. This provision was intended to close 
a wide-open loophole in many of the earlier 
financial responsibility laws which had no 
compulsory effect until a motorist had an 
unsatisfied judgment against him. Conse- 
quently, if a driver were not sued, his “lack 
of financial responsibility protected him 
from the operation of a statute intended to 

. bar him from the road because of his finan- 
cial irresponsibility.” * 


This change in legislation indicates a con- 
siderable shift in policy. Whereas the old- 
type legislation was to be largely a safety 
measure, designed with a view of quarantin- 
ing the careless driver and of forcing him 
alone to become financially responsible, the 
new legislation, while not relinquishing this 
aim entirely, places far more stress on the 
protection of the accident victim.” By forc- 


** New Hampshire Revised Laws, Chapter 122 
(1942). 

7* New Hampshire Laws, Chapter 54, Sections 
3, 5 (1927). 

% Johnson, ‘“The Modern Trend in Financial 
Responsibility Legislation,’’ Proceedings of the 
Section of Insurance Law of the American Bar 
Association (1944), pp. 67, 69. 

*‘*The philosophy behind such a law may 
be summed up in common-day parlance by the 
Statement that under the old system the motor- 
ist got all the breaks, while under the new 
system some break is given to the injured 
-...' Wagner, “Safety Responsibility Laws 
—A Review of Recent Developments,’’ 9 Georgia 
Bar Journal 160, 166 (1946). 


* California, Colorado, Florida, Idaho, IIli- 
nois, Indiana, Iowa, Kentucky, Maine, Mary- 
land, Massachusetts, Michigan, Minnesota, 


Nebraska, New Hampshire, New York, North 
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ing a deposit of security for the first acci- 
dent, some pressure is brought on the 
motorist to render himself financially re- 
sponsible before he is involved in that “first” 
accident, for no adverse judgment is now 
necessary to deprive him of road privileges. 
By imposing the requirement of a security 
deposit—a requirement far more difficult 
to fulfill than that of proof of financial re- 
sponsibility—upon any driver merely involved 
in an accident, the law peripherally adopts 
a standard of liability regardless of fault. 


The spread of this new-type “security- 
responsibility law” to twenty-three states ” 
was facilitated by the advocacy of a new 
and revised version of the model AAA 
safety-responsibility bill," but in spite of the 
model bill, individual differences in the en- 
forcement and administrative provisions of 
these new bills are as great as in the old. 
In any event, the security provision has 
been hailed as the solution to our problem.” 


Before considering the claims made for 
the new security-responsibility legislation, 
an examination of its operation will be use- 
ful. Upon the occurrence of an automobile 
accident resulting in physical injury or in 
property damage in excess of a statutory 
minimum, the motor vehicle commissioner 
must within a specified period of time demand 
a deposit of security from the motorist in- 
volved. Such security must be sufficient 
to cover the probable damage, but generally 
is not to exceed the usual $5,000/10,000/1,000 
maximum, as in the older requirement of 
“proof.” The security deposit is dispensed 
with where the owner of the vehicle has a 
valid liability insurance coverage at the time 
of the accident. The large majority of juris- 
dictions require a security deposit from both 
the driver and the owner of the vehicle, and 
impose the security requirement regardless 
Dakota, Oklahoma, Pennsylvania, Vermont, Vir- 
ginia, Wisconsin, Wyoming. For citations see 
footnote 24. The Massachusetts security re 
quirement is applicable only to nonresidents, 
after suit has been commenced. 

%* American Automobile Association, Safety- 
Responsibility Bill (1944 revision). Analyses 
of this ‘‘model’’ bill can be found in Johnson, 
article cited, footnote 28; Wagner, article cited, 
footnote 29; Braun, ‘‘The Need for Revision 
of Financial Responsibility Legislation,’’ 40 
Illinois Law Review 237 (1945). The Uniform 
Motor-Vehicle Safety Responsibility Act, Act 
IV of the Uniform Vehicle Code, published by 
the Public Roads Administration as revised and 
approved by the National Conference on Street 
and Highway Safety in 1944, is essentially simi- 
lar to the AAA bill. 


% Wagner, article cited, footnote 29; John- 
son, article cited, footnote 28. 
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of fault. A minority of jurisdictions, how- 
ever, require some preliminary finding of 
probable fault by the commissioner before 
the security requirement becomes applicable.” 
Failure to deposit the required security 
results in suspension of the driver’s license 
of the operator involved in the accident, and 
in most jurisdictions in the suspension of 
all registrations of cars belonging to the 
owner of the car involved. Most jurisdic- 
tions permit the owner who was not the 
driver at the time of the accident to retain 
his driver’s license, and the driver who was 
not the owner at the time, to retain the 
registration of any other car. Most juris- 
dictions exempt self-insurers from the se- 
curity requirement; some exempt those 
motorists whose cars were legally parked or 
were being operated without the owner’s 
permission at the time of the accident. The 
security requirement is terminated in almost 
all jurisdictions by exoneration, by release 
or agreement with the other party or by the 
lapse of one year without suit having been 
brought. The majority of jurisdictions, in 
line with the AAA model bill and the 
Uniform Act IV do not require proof of 
future financial responsibility merely because 
of the occurrence of an accident, as did the 
older laws, but such proof is required from 
those convicted of serious traffic violations 
as well as from those against whom a judg- 
ment arising out of an accident has been 
recovered. Thus, a motorist who is involved 
in an accident and carries.no liability insur- 
ance must deposit security; after judgment 
has been recovered against him, he must 
satisfy the judgment (presumably out of his 
security deposit) and then must give proof 
of financial responsibility for a period rang- 
ing from one year to an indefinite time.” 
The new security legislation must be con- 
sidered in relation to the failures of the 
older-type law. Since claims for this kind 
of legislation as safety measures have largely 





% Only Florida, Massachusetts, New Hamp- 
shire, Vermont and Virginia have some require- 
ment of a preliminary finding of fault in their 
statutes. Vermont requires security only where 
the operator is convicted as a result of the 
accident. The Massachusetts requirement Is re- 
stricted as set out in footnote 32 

* For an excellent, though not entirely up- 
to-date, over-all analysis of financial security 
legislation, see Table II of the Chart Analysis 
of Automobile Liability Security Laws, in the 
sixth edition of Automobile Liability Security 
Laws of the United States and Canada (edited 
by the Law Department of the Association of 
Casualty and Surety Companies, 1947). 

%* It is significant that the commentators and 
critics of financial responsibility legislation fre. 
quently do not discriminate in their criticism 
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been abandoned, all that remains to be ex- 
amined is (1) their effectiveness in protect- 
ing the victims, including the first victim of 
any one driver, and (2) the extent to which 
the new-type law has encouraged volun- 
tary liability insurance coverage. 

The new security laws make no significant 
change in the method of enforcement.* The 
initiative in reporting accidents and in in- 
voking the aid of the law has largely been 
left with the injured party.” The fact re- 
mains that unless the security provision can 
be used as a pressure device by an injured 
party in aid of settlement or satisfaction of 
judgment, it will probably not be used at 
all. As a pressure device, the new security 
laws are not really different from the older 
type. Where an uninsured and insolvent 
motorist has caused an accident, the victim 
of the “first bite’ has no greater chance 
of recovery than under the older-type law. 
The victim of a financially irresponsible 
motorist has no chance of recovery, regard- 
less of whether a showing of solvency is 
demanded before or after judgment. Whether 
the insolvent motorist is deprived of his li- 
cense upon his inability to deposit security 
or upon his inability to satisfy a final judg- 
ment is a matter of little concern to the hap- 
less victim who cannot recover in either case. 


It is urged, however, that in fact the 
victim of the “first accident” is more ade- 
quately protected than before, as are all 
victims of motor accidents, because the new 
security legislation has greatly encouraged 
voluntary coverage by liability insurance.” 
In some states up to eighty-five per cent of 
all motorists have been estimated to be 
covered by liability insurance as a result of 
the influence of security-responsibility legis- 
lation. While it cannot be denied that the 
security-responsibility legislation has fea- 
tures encouraging voluntary insurance to a 
greater degree than did the old safety- 


between the old- and new-type laws. See foot- 
note 22. 

3% Weaknesses in Accident Reporting (Progress 
Report, Action Program Meeting of the Prest- 
dent's Highway Safety Conference, 1947), 
pp. 80-85. 

%* Wagner, article cited, footnote 29, at p. 168 
indicates the following increases in the per- 
centage of insured cars: New Hampshire, 
thirty-six per cent before enactment of security 
law, about eighty-five per cent after enactment; 
New York, thirty per cent before, about seventy- 
five per cent after: Indiana, thirty-three per 
cent before, about seventy-four per cent after; 
Maine, thirty-six per cent before, sixty per 
cent after; in Minnesota about eighty per cent 
of the cars were insured eight months after a 
security law was enacted. 
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responsibility laws,” it ought to be remem- 
bered that there has been a general increase 
in all kinds of voluntary insurance coverage 
in recent years, quite aside from that en- 
couraged by legislation. In any event, even 
assuming the high estimates of the extent 
of voluntary liability insurance coverage to 
be correct, a substantial number of motorists 
are admittedly still uninsured, and the un- 
insured are usually the financially irre- 
sponsible.” 

Until extensive case studies of the actual 
impact and effectiveness of the new security- 
responsibility laws upon the accident victim 
shall have been undertaken, all comment 
will necessarily be inconclusive. In view 
of the theoretical and practical weaknesses 
of the legislative scheme of security legisla- 
tion, and in view of the framework of 
outmoded tort law within which financial 
responsibility and security legislation must 
operate, it is futile to expect that the solu- 
tion of the problem lies in this direction. 


Compulsory Insurance 
Legislation 


Massachusetts still remains the only state 
to have a compulsory liability insurance 
law.” Despite the numerous attacks which 
have been made on it, this law has remained 
virtually unchanged ™ since it became effec- 
tive January 1, 1927. 

Under the Massachusetts law, an ap- 
plicant for a motor vehicle registration must 
present a certificate of insurance“ to the 
registrar to prove that he has complied with 
the law and has procured a statutory policy 
to provide “indemnity for or protection to 
the insured and any person responsible for 
the operation of the insured’s motor vehicle 
with his express or implied consent” as to 
liability for death, bodily injury or certain 
® Lang, ‘‘What’s Wrong with Auto Financial 
Responsibility,’’ 45 Best’s , Insurance News 39 
(fire and casualty edition, 1944), finds that the 
volume of premiums per year has risen mark- 
edly in states introducing the security laws, 


none of which rise being attributable to the 
operation of the law itself. 


*In realization of this fact, Alberta, British 
Columbia, Manitoba, Ontario and Prince Ed- 
ward Island have had legislation for several 
years providing for an ‘‘unsatisfied judgment 
fund"’ into which every driver must pay up to 
one dollar upon obtaining his annual license. 
Judgments paid out of this fund are then as- 
signed to the state, which holds them against 
the financially irresponsible motorist involved. 
The protection afforded accident victims by this 
device has recently been extended to cover hit- 
and-run victims in the Province of Ontario. 
Rothstein, ‘“‘Hit and Run Insurance,"’ 544 Case 
and Comment, No. 4, at p. 56 (1949). 
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consequential damages, such as medical ex- 
penses, which arise from a motor vehicle 
accident on a public highway. The policy 
must cover liability up to $5,000 for injury 
or death to one person and up to $10,000 
for death or injury to more than one person 
in a single accident, and after its issuance 
the insurance carrier is then estopped from 
denying the execution of the policy. Upon 
notice to the registrar that such insurance 
has in any manner been cancelled, the 
registrar must revoke the motor vehicle 
registration as of the effective date of can- 
cellation; moreover, the registrar of motor 
vehicles must, upon request, furnish to any 
person the name of the insurance or surety 
company which issued the insurance cover- 
ing any particular motor vehicle. Operat- 
ing or knowingly permitting the operation 
of an uninsured vehicle is punishable by a 
fine of $100 to $500, or by imprisonment for 
not more than one year.“ 

According to the Massachusetts insurance 
law,“ policies must meet certain statutory 
requirements. The insurer’s liability must 
become absolute whenever there occurs loss 
or damage for which the insured is liable. 
Satisfaction by the insured of a final judg- 
ment for such loss cannot be a condition 
precedent to the insurer’s liability; “ rather, 
the policy must provide that the judgment 
creditor shall be entitled to have the insur- 
ance proceeds applied to the satisfaction of 
his judgment by a suit in equity.“ Perhaps 
most significant for the protection of the 
insured is the prescribed policy provision 
that no statement by the insured, either in 
securing the policy or in registering his car, 
and no act or default by the insured shall 
bar a recovery by the judgment creditor in 
such a suit in equity against the insurance 
company. 


“ Massachusetts Annotated Laws, Chapter 90, 
Section 34A-J; Chapter 175, Section 113A-G 
(1946). 

" The only amendment of any significance was 
enacted in 1935. It lessened the coverage of the 
law by freeing the motorist from the require- 
ment of liability insurance to protect guest 
riders in his vehicle. Massachusetts Laws 1935, 
Chapters 302, 459. 

“In the alternative, a motor vehicle liability 
bond may be secured, or $5,000 may be de- 
Posited in cash or securities. These alterna- 
tives have been used so rarely as to be of no 
general significance. 

#3 Massachusetts Annotated Laws, Chapter 90, 
Section 34A-J (1946) 

** Massachusetts Annotated Laws, Chapter 175, 
Section 113A-G (1946). 

45 Massachusetts Annotated Laws, Chapter 175, 
Sections 112, 113 (1946). 

* Massachusetts Annotated Laws, Chapter 214, 
Section 3(10) (1946). 
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The statute authorizes the annual fixing 
of premium rates by the Commissioner of 
Insurance, following public hearings, and 
further establishes a statutory board of ap- 
peals to hear complaints against insurers 
for allegedly unreasonable or invalid can- 
cellations or refusals to insure. Court appeal 
from orders of the board and injunctive aid 
in support of the board’s orders are permitted. 


The result of the compulsory insurance 
law has been to provide a financially re- 
sponsible defendant for every person injured 
by a motor vehicle, except where the vehicle 
was not registered in Massachusetts,” where 
the vehicle had had its registration revoked 
but was on the highway in violation of the 
law, or where the vehicle had been stolen. 
Not protected, also, are persons injured by 
hit-and-run drivers or municipally owned 
vehicles.“ The Columbia Committee found, 
however, that the effectiveness of the law 
was not seriously lessened by these excep- 
tions,” and there is no reason to believe that 
there has been any change in this respect. 

The Columbia Report noted in 1932 that 
“compulsory liability insurance protects the 
injured person very much better than any 
other system now in force,”™ and found 
convincing evidence that the law was also 
superior in its greater coverage of the losses 
suffered." Here, as in the states having 
financial responsibility laws, the Columbia 
Committee found that relatively slight in- 
juries were compensated at a comparatively 
higher rate than serious injuries. One re- 
sult of assuring a responsible defendant to 
every victim is the greater number of in- 
surance settlements in cases where there 
are only very slight traces of legal liability. 
The committee also found that there was 
little difference in insurance practices be- 
tween Massachusetts and other localities in 
so far as delays in payment were concerned.” 





Motor vehicles not registered in Massachu- 
setts come under the provisions of a special 
financial responsibility law. Massachusetts An- 
notated Laws, Chapter 90, Sections 3G, 22A 
(1946). See also footnote 32. A nonresident 
who operates his vehicle in Massachusetts for 
more than thirty days must also obtain insur- 
ance. 


* Extension of compulsory coverage was urged 
in “Should Motor Vehicle Insurance for Cars 
Owned by Municipalities and Charitable Or- 
ganizations Be Provided for, and if So, How?"’ 
25 Massachusetts Law Quarterly, No. 6, at p. 11 
(1940). It was urged that the state and mu- 
nicipalities should ‘‘take their own medicine.”’ 


* Columbia Report at pp. 115, 209. 
“” Columbia Report at pp. 115-116, 129 (n. 17), 
209. 
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The Massachusetts law has been chiefly 
criticized by motorists in the most densely 
populated parts of the state who have had 
their premium rates substantially increased, 
and by insurance carriers who complain that 
the rates fixed by the Commissioner have 
been too low and have been subject to politi- 
cal pressures. Insurance carriers allege sub- 
stantial losses, caused partly by their being 
forced to accept many undesirable risks. 
The Columbia Report bears out some of 
these criticisms, and later*observations seem 
to substantiate them.” The extent to which 
losses by insurers are still a factor deserves 
further investigation into present Massa- 
chusetts rate-making practices.™ 


Other criticisms of the Massachusetts law 
have been directed toward an alleged tend- 
ency to increase accidents since the fear of 
personal liability no longer operates as a 
restraining influence and also toward an 
alleged tendency of any form of compulsory 
insurance to lead ultimately to an exclusive 
state insurance service. Both of these 
criticisms have been invalidated. No in- 
crease in the accident rate was found in 
1932 by the Columbia Committee as a result 
of the compulsory insurance law, and ac- 
cident statistics to date show that Massa- 
chusetts has one of the top safety records 
of the nation.” The fear of insurance men 
that compulsory insurance would lead to 
state insurance, which in 1932 might still 
have been reasonable, no longer appears 
warranted; after twenty-two years of opera- 
tion under the Massachusetts law there has 
not been established even a competitive state 
insurance fund, much less any move toward 
an exclusive state fund. That compulsory 
insurance need not mean detailed state in- 
tervention in the insurance field is borne out 
by the British and other European countries’ 
experience, where under compulsory insur- 





** Columbia Report at p. 116. 
* Columbia Report at pp. 116, 209. 


* Blanchard, ‘‘Compulsory Motor Vehicle 
Liability Insurance in Massachusetts,”’ 3 Law 
and Contemporary Problems 537 (1936); Colum- 
bia Report at pp. 116-125; ‘‘Report of the Spe- 
cial Commission to Study Compulsory Motor 
Vehicle Liability Insurance and Related Mat- 
ters,’’ Massachusetts Senate, No. 280; reprinted, 
— Law Quarterly, No. 3, at p. 1 
(1930). 


% See, in this connection, Report of the Mas- 
ter in American Employers Insurance Company 
v. Commissioner of Insurance (Mass. Sup. Jud. 
Ct., 1937). 


% Accident Facts (1949), p. 51. Massachusetts 


has the second lowest fatal accident rate in the 
country. 


489 





responsibility laws,” it ought to be remem- 
bered that there has been a general increase 
in all kinds of voluntary insurance coverage 
in recent years, quite aside from that en- 
couraged by legislation. In any event, even 
assuming the high estimates of the extent 
of voluntary liability insurance coverage to 
be correct, a substantial number of motorists 
are admittedly still uninsured, and the un- 
insured are usually the financially irre- 
sponsible.” 


Until extensive case studies of the actual 
impact and effectiveness of the new security- 
responsibility laws upon the accident victim 
shall have been undertaken, all comment 
will necessarily be inconclusive. In view 
of the theoretical and practical weaknesses 
of the legislative scheme of security legisla- 
tion, and in view of the framework of 
outmoded tort law within which financial 
responsibility and security legislation must 
operate, it is futile to expect that the solu- 
tion of the problem lies in this direction. 


Compulsory Insurance 
Legislation 


Massachusetts still remains the only state 
to have a compulsory liability insurance 
law.” Despite the numerous attacks which 
have been made on it, this law has remained 
virtually unchanged“ since it became effec- 
tive January 1, 1927. 

Under the Massachusetts law, an ap- 
plicant for a motor vehicle registration must 
present a certificate of insurance“ to the 
registrar to prove that he has complied with 
the law and has procured a statutory policy 
to provide “indemnity for or protection to 
the insured and any person responsible for 
the operation of the insured’s motor vehicle 
with his express or implied consent” as to 
liability for death, bodily injury or certain 
*® Lang, ‘‘What’s Wrong with Auto Financial 
Responsibility,’’ 45 Best’s Insurance News 39 
(fire and casualty edition, 1944), finds that the 
volume of premiums per year has risen mark- 
edly in states introducing the security laws, 
none of which rise being attributable to the 
operation of the law itself. 

*In realization of this fact, Alberta, British 
Columbia, Manitoba, Ontario and Prince Ed- 
ward Island have had legislation for several 
years providing for an ‘unsatisfied judgment 
fund’”’ into which every driver must pay up to 
one dollar upon obtaining his annual license. 
Judgments paid out of this fund are then as- 
signed to the state, which holds them against 
the financially irresponsible motorist involved. 
The protection afforded accident victims by this 
device has recently been extended to cover hit- 
and-run victims in the Province of Ontario. 
Rothstein, ‘“‘Hit and Run Insurance,’’ 54 Case 
and Comment, No. 4, at p. 56 (1949). 
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consequential damages, such as medical ex- 
penses, which arise from a motor vehicle 


accident on a public highway. The policy 
must cover liability up to $5,000 for injury 
or death to one person and up to $10,000 
for death or injury to more than one person 
in a single accident, and after its issuance 
the insurance carrier is then estopped from 
denying the execution of the policy. Upon 
notice to the registrar that such insurance 
has in any manner been cancelled, the 
registrar must revoke the motor vehicle 
registration as of the effective date of can- 
cellation; moreover, the registrar of motor 
vehicles must, upon request, furnish to any 
person the name of the insurance or surety 
company which issued the insurance cover- 
ing any particular motor vehicle. Operat- 
ing or knowingly permitting the operation 
of an uninsured vehicle is punishable by a 
fine of $100 to $500, or by imprisonment for 
not more than one year.® 

According to the Massachusetts insurance 
law,“ policies must meet certain statutory 
requirements. The insurer’s liability must 
become absolute whenever there occurs loss 
or damage for which the insured is liable. 
Satisfaction by the insured of a final judg- 
ment for such loss cannot be a condition 
precedent to the insurer’s liability; ® rather, 
the policy must provide that the judgment 
creditor shall be entitled to have the insur- 
ance proceeds applied to the satisfaction of 
his judgment by a suit in equity.“ Perhaps 
most significant for the protection of the 
insured is the prescribed policy provision 
that no statement by the insured, either in 
securing the policy or in registering his car, 
and no act or default by the insured shall 
bar a recovery by the judgment creditor in 
such a suit in equity against the insurance 
company. 


“ Massachusetts Annotated Laws, Chapter 90. 
Section 34A-J;: Chapter 175, Section 113A-G 
(1946). 

** The only amendment of any significance was 
enacted in 1935. It lessened the coverage of the 
law by freeing the motorist from the require- 
ment of liability insurance to protect guest 
riders in his vehicle. Massachusetts Laws 1935, 
Chapters 302, 459. 

‘In the alternative, a motor vehicle liability 
bond may be secured, or $5,000 may be de- 
Posited in cash or securities. These alterna- 
tives have been used so rarely as to be of no 
general significance. 

43 Massachusetts Annotated Laws, Chapter 90, 
Section 34A-J (1946) 

** Massachusetts Annotated Laws, Chapter 175, 
Section 113A-G (1946). 

45 Massachusetts Annotated Laws, Chapter 175, 
Sections 112, 113 (1946). 

“ Massachusetts Annotated Laws, Chapter 214, 
Section 3(10) (1946). 
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The statute authorizes the annual fixing 
of premium rates by the Commissioner of 
Insurance, following public hearings, and 
further establishes a statutory board of ap- 
peals to hear complaints against insurers 
for allegedly unreasonable or invalid can- 
cellations or refusals to insure. Court appeal 
from orders of the board and injunctive aid 
in support of the board’s orders are permitted. 


The result of the compulsory insurance 
law has been to provide a financially re- 
sponsible defendant for every person injured 
by a motor vehicle, except where the vehicle 
was not registered in Massachusetts,” where 
the vehicle had had its registration revoked 
but was on the highway in violation of the 
law, or where the vehicle had been stolen. 
Not protected, also, are persons injured by 
hit-and-run drivers or municipally owned 
vehicles.“ The Columbia Committee found, 
however, that the effectiveness of the law 
was not seriously lessened by these excep- 
tions,” and there is no reason to believe that 
there has been any change in this respect. 

The Columbia Report noted in 1932 that 
“compulsory liability insurance protects the 
injured person very much better than any 
other system now in force,”™ and found 
convincing evidence that the law was also 
superior in its greater coverage of the losses 
suffered." Here, as in the states having 
financial responsibility laws, the Columbia 
Committee found that relatively slight in- 
juries were compensated at a comparatively 
higher rate than serious injuries. One re- 
sult of assuring a responsible defendant to 
every victim is the greater number of in- 
surance settlements in cases where there 
are only very slight traces of legal liability. 
The committee also found that there was 
little difference in insurance practices be- 
tween Massachusetts and other localities in 
so far as delays in payment were concerned.” 


The Massachusetts law has been chiefly 
criticized by motorists in the most densely 
populated parts of the state who have had 
their premium rates substantially increased, 
and by insurance carriers who complain that 
the rates fixed by the Commissioner have 
been too low and have been subject to politi- 
cal pressures. Insurance carriers allege sub- 
stantial losses, caused partly by their being 
forced to accept many undesirable risks. 
The Columbia Report bears out some of 
these criticisms, and later‘observations seem 
to substantiate them.™ The extent to which 
losses by insurers are still a factor deserves 
further investigation into present Massa- 
chusetts rate-making practices.™ 


Other criticisms of the Massachusetts law 
have been directed toward an alleged tend- 
ency to increase accidents since the fear of 
personal liability no longer operates as a 
restraining influence and also toward an 
alleged tendency of any form of compulsory 
insurance to lead ultimately to an exclusive 
state insurance service. Both of these 
criticisms have been invalidated. No in- 
crease in the accident rate was found in 
1932 by the Columbia Committee as a result 
of the compulsory insurance law, and ac- 
cident statistics to date show that Massa- 
chusetts has one of the top safety records 
of the nation.” The fear of insurance men 
that compulsory insurance would lead to 
state insurance, which in 1932 might still 
have been reasonable, no longer appears 
warranted; after twenty-two years of opera- 
tion under the Massachusetts law there has 
not been established even a competitive state 
insurance fund, much less any move toward 
an exclusive state fund. That compulsory 
insurance need not mean detailed state in- 
tervention in the insurance field is borne out 
by the British and other European countries’ 
experience, where under compulsory insur- 





Motor vehicles not registered in Massachu- 
setts come under the provisions of a special 
financial responsibility law. Massachusetts An- 
notated Laws, Chapter 90, Sections 3G, 22A 
(1946). See also footnote 32. A nonresident 
who operates his vehicle in Massachusetts for 
more than thirty days must also obtain insur- 
ance. 


4 Extension of compulsory coverage was urged 
in “Should Motor Vehicle Insurance for Cars 
Owned by Municipalities and Charitable Or- 
ganizations Be Provided for, and if So, How?"’ 
25 Massachusetts Law Quarterly, No. 6, at p. 11 
(1940). It was urged that the state and mu- 
nicipalities should ‘‘take their own medicine.’’ 


* Columbia Report at pp. 115, 209. 
*® Columbia Report at pp. 115-116, 129 (n. 17), 
209. 


Automobile Accident Compensation 





5 Columbia Report at p. 116. 
*2 Columbia Report at pp. 116, 209. 


%* Blanchard, ‘Compulsory Motor Vehicle 
Liability Insurance in Massachusetts,”’ 3 Law 
and Contemporary Problems 537 (1936); Colum- 
bia Report at pp. 116-125; ‘‘Report of the Spe- 
cial Commission to Study Compulsory Motor 
Vehicle Liability Insurance and Related Mat- 
ters,"’ Massachusetts Senate, No. 280; reprinted, 
15 Massachusetts Law Quarterly, No. 3, at p. 1 
(1930). 


* See, in this connection, Report of the Mas- 
ter in American Employers Insurance Company 
v. Commissioner of Insurance (Mass. Sup. Jud. 
Ct., 1937). 


% Accident Facts (1949), p. 51. Massachusetts 


has the second lowest fatal accident rate in the 
country. 
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ance schemes the state has not even found 
it necessary to regulate premium rates.” 
Perhaps the most important criticism of 
the Massachusetts law, also from the victim’s 
point of view, has been the tremendous in- 
crease in accident litigation leading to a 
very serious congestion of the courts of the 


commonwealth.” Thus, while a victim is 
reasonably sure of recovering something, 
the more serious the injury—and consequently 
the more hotly liability is contested—the 
more adversely the victim will be affected 
by the resultant delay. Moreover, the rate 
of compensation for a serious injury, which 
is smaller than that for minor injuries, is 
probably influenced considerably by greater 
pressure to settle out of court, which re- 
sults from court congestion. This con- 
sideration of the effect of court enforcement 
of claims under a compulsory insurance 
system is a strong argument in favor of 
the prompter, less circuitous and less costly 
method of administrative enforcement of 
claims under a system of liability regardless 
of fault. 


There have been various attempts in 
Massachusetts to solve the court congestion 
problem since the publication of the Colum- 
bia Report. Most notable among the 
devices employed is that of the Fielding 
Act,® whereby nonjury courts are given 
exclusive original jurisdiction in motor ve- 
hicle tort cases. Removal for jury trial in 
the superior court may be had by either 
party within a two-day period after the case 





% Deak, ‘Liability and Compensation for 
Automobile Accidents,’’ 21 Minnesota Law Re- 
view 123 (1937); Deak, ‘‘Compulsory Liability 
Insurance Under the British Road Traffic Acts 
of 1930 and 1934,"" 3 Law and Contemporary 
Problems 565 (1936). 


5! While court congestion is in itself one of 
the major problems in judicial administration, 
its bearing on the problem at hand is the only 
reason for its consideration here. Since the 
time element is of tremendous importance to 
the accident victim who needs monetary as- 
sistance most directly after the accident, the 
presence of court congestion substantially under- 
mines his bargaining position in settlement 
negotiations and thus considerably worsens his 
situation. 

% Massachusetts Annotated Laws, Chapter 218, 
Section 19; Chapter 223, Section 2 (Supp., 1948). 

%® Carpenter, ‘‘Compulsory Motor Vehicle In- 
Surance and Court Congestion in Massachu- 
setts,"’ 3 Law and Contemporary Problems 554 
(1936). Later statistics in the annually pub- 
lished Reports of the Judicial Council, on re- 
movals of automobile tort actions from the 
district courts, indicate that the problem was 
eased during the war years, but continues 
largely unabated. 

© Wilkie, ‘““‘The Recurring Question of Com- 
pulsory Automobile Insurance,’’ 30 Reports of 
the Wisconsin Bar Association 77 (1940). All 
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has been entered on the district court 
docket. Other devices, also intended to 
discourage jury trials and thereby to shorten 
the procedure, include the use of auditors 
to hear cases and make findings of fact, the 
institution of pre-trial hearings in Suffolk 
County, as well as the encouragement to 
jury waivers by announcing the justices who 
would sit on jury-waived trials. Although 
congestion has been eased somewhat, the 
“jury-mindedness” of most plaintiffs and the 
prohibitive cost of appointing additional 
justices to sit on jury trials still render the 
problem acute.” 


While: the critics of the Massachusetts 
law appear to have won the battle wherever 
compulsory insurance legislation on the 
Massachusetts model has been introduced ” 
or advocated, the supporters of compulsory 
insurance have by no means been stilled.” 
Although rates in Massachusetts probably 
have been too low for stock companies to 
operate without a loss, the fact that mutual 
companies have been able to pay dividends 
indicates the basic soundness of the law 
even at present rates.” For a law which 
has been loudly decried as “unworkable,” 
the Massachusetts law has for the last 
twenty-three years worked better than any 
other in the United States to protect the 
victim. And even though Massachusetts 
continues to adhere to the common-law 
negligence doctrine, the effect of widespread 
liability insurance coverage has been to 
minimize the importance of fault in the de- 
termination of liability.” 





of the opponents of the compensation plan 
also oppose the extension of the Massachusetts 
law. See footnote 82. 

*! Deak, articles cited, footnote 56; ‘‘Majority 
Report, Special Committee on Automobile Ac- 
cident Compensation,"’ 24 Pennsylvania Bar 
Association Quarterly 101 (1935); Committee 
on Compulsory Automobile Insurance of the 
Minnesota State Bar Association, ‘‘Auto Acci- 
dents—What Shall We Do About Them?"’ 27 
Minnesota Law Review 103 (1942); Roger, The 
Case for Compulsory Automobile Insurance, 
p. 16, reprinted from the United States Investor 
(1940). Advocates of the compensation plan 
generally prefer the Massachusetts law to the 
prevailing system. See footnote 81. 


*® Roger, work cited, footnote 61, points to 
the fact that on automobile insurance as a 
whole, including both compulsory and volun- 
tary coverage, even stock companies have made 
profits. Compulsory insurance is undoubtedly 
a stimulus to extra voluntary coverage. 

*® Roger, work cited, footnote 61, at p. 16: 
“It is true that when many people think of 
compulsory automobile insurance, they regard 
it more or less as compulsory automobile com- 
pensation insurance. In fact, there is some rea- 
son for belief that the former may indeed 
eventually become the latter—the question of 
negligence apparently receiving less and less 
consideration in the settling of cases.’’ 
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British Road Traffic Acts 


The compulsory liability insurance law 


which formed part of the British Road 
Traffic Act of 1930 had many features 
similar to the Massachusetts law. Unlike 


the Massachusetts law, however, it provides 
for unlimited coverage of liability arising 
from physical injury; the British act is more 
limited, however, in that the policy need 
not protect against liability for the negli- 
gence of a driver in control of the vehicle 
with the consent of the owner.” The British 
law is noteworthy also for the fact that it 
makes no provision for state regulation of 
premium rates; probably the mere threat of 
such regulation is sufficient to keep rates 
reasonable.” 


The law was criticized, however, for not 
going far enought to protect the victim 
against the assertion of insurer defenses. 
While the Massachusetts law deprives the 
insurer of virtually all defenses arising out 
of the contract with the insured,” the 1930 
Road Traffic Act, as interpreted by the 
courts, deprived the insurer only of defenses 
based on breaches of conditions subsequent, 
but left intact 
breaches of 
policy.” 


insurer defenses based on 
conditions precedent in the 


The amendments of the 1930 act in the 
Road Traffic Act of 1934 reflect the trend 
20, 21 Geo. 5, Chapter 43, Part II. 
® For. a criticism of this omission, see 51 
Law Quarterly Review 571, (1935), discussing 
Monk v, Warbey, 1 K. B. 75 (1935) (permitting 
another to drive without extended coverage 
in the policy was held a breach of statutory 
duty to insure rendering the owner liable). 

“ Compare Deak, article cited, footnote 56, 
3 Law and Contemporary Problems, at p. 568: 
ox" the insurance companies themselves 
promised their cooperation to make the scheme 
workable and agreed not to raise premiums, at 
least for the time being. Due to this coopera- 
tion of private business, the Government could 
introduce the compulsory insurance scheme with- 
out reserving for itself the power of rate-fixing. 
Perhaps the most remarkable feature of the 
British Act is that this form of social insurance 
has been accomplished without any of the con- 
comitants which are commonly believed inevi- 
tably to accompany such measures—namely, the 
administration of the insurance scheme, or, at 
least, the fixing of premiums by the state itself. 
In fact, the insurance companies lived up to 
their agreement and no serious criticism has 
been levelled against this aspect of the Act. 
Premiums are today, after six years, still fixed 
by the private insurer and complaints on the 
part of the motoring public on account of the 
burden of paying for the insurance are not 
vociferous,”’ 

* See introductory material under the heading 
“Compulsory Insurance Legislation." 

*% Gray v. Blackmore, 1 K. B. 95 
Bright v. Ashfold, 2 K. B. 153 (1932). 
96 Justice of the Peace 797 (1932). 


(1934) ; 
Also see 
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toward greater protection of the victim, and 
deprive the insurer of many, if not most, of 
the defenses based on breaches of conditions 
precedent.” However, a wide loophole is 
still left to the insurer, who may escape 
liability on a judgment secured by the victim 
against the insured tortfeasor by bringing 
a declaratory action to show that the policy 
was obtained by the nondisclosure of a 
material fact or by a representation false in 
some material particular." A material fact, 
in this context, has been interpreted to mean 
a fact which would influence the judgment 
of a prudent insurer whether or not to 
assume the risk. Consequently, a policy 
which enabled the motorist to get on the road 
might still not give an accident victim 
proper assurance of recovery.” The English 
experience under their compulsory liability 
insurance law vividly illustrates the extent 
to which, even under a compulsory insur- 
ance scheme, the compensation of the victim 
may be dependent upon the terms of the 
tortfeasor’s contract with the insurance 
carrier.” 


Columbia Plan 


A compensation plan for victims of auto- 
mobile accidents, analogous to workmen’s 
compensation, was the remedy recom- 
mended by the Columbia Committee in 1932 
to solve the social and judicial problem,” 


6 24, 25 Geo. 5, Chapter 50. 

7 24, 25 Geo. 5, Chapter 50, Section 10. 

™ The perpetuation of insurer defenses of any 
substantial nature has been criticized in 98 Jus- 
tice of the Peace 424 (1934), 98 Justice of the 
Peace 567 (1934), 177 Law Times 75 (1934). 

7 Zurich General Accident and Liability Insur- 
ance Company v. Morrison, 1 All Eng. Rep. 529 
(H. of L.), 58 Law Quarterly Review 295 (1942). 
See also 2 Modern Law Review 313 (1939). 

% The situation is somewhat analogous to that 
where a victim fails to obtain recovery as a 
result of the tortfeasor’s noncooperation with 
the insurance carrier under a voluntary liability 
insurance policy containing a ‘‘noncooperation 
clause.”’ 

™ Columbia Report at pp. 132-161, 237-247. 
Proposals to extend the workmen’s compensa- 
tion idea into other fields, particularly that of 
motor vehicle accidents, have had a long history, 
and compensation insurance for automobile 
accidents was probably the earliest proposed 
remedy for the problem. Ballantine, ‘‘A Com- 
pensation Plan for Railway Accident Claims,”’ 
29 Harvard Law Review 705 (1916); Rollins, 
“‘A Proposal to Extend the Compensation Prin- 
ciple to Accidents in the Streets," 4 Massachu- 
setts Law Quarterly 392 (1919); Carman, “Is 
a Motor Vehicle Accident Compensation Act 
Advisable?’’ 4 Minnesota Law Review 1 (1919); 
Marx, ‘‘Compulsory Compensation Insurance,’’ 
25 Columbia Law Review 164 (1925); Elsbree 
and Roberts, ‘‘Compulsory Insurance Against 
Motor Vehicle Accidents,’’ 76 University of 
Pennsylvania Law Review 690 (1928). 
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Such a plan would cast away the principle 
of fault with the concomitant effect of 
eliminating the present unsatisfactory and 
uncertain method of claim enforcement as 
well as the delay and inconveniences of 
large-scale court congestion. The require- 
ment of compulsory compensation insurance 
and the application of a statutory schedule 
of benefits would give reasonable assurance 
of some recovery to all persons with more 
than trivial injuries. The specific difficulties 
involved in handling the large number of 
motor vehicle accidents under the existing 
system were urged as justifying separate 
treatment for them, and a concrete plan 
based on the New York and Massachusetts 
workmen's compensation laws was proposed. 


Under the committee’s plan, a limited 
liability without regard to fault, secured by 
compulsory compensation insurance, would 
be imposed on all owners of motor vehicles 
for personal injury or death caused by the 
operation of such vehicles. Injured persons 
would be assured of compensation in all 
accidents where the vehicle was driven by 
the owner or by another with the owner’s 
consent, Only in hit-and-run cases and 
those where the vehicle was driven without 
the owner’s consent would the plan fail to 
assure recovery for the victim. And even if 
a foreign-registered vehicle not covered by 
compensation insurance causes the injury, 
the victim would at least profit by not hav- 
ing to prove negligence, and would also 


™ Where two motor vehicles collide, the plan 
envisaged that each owner would have to com- 
pensate the occupants of his own car and the 
owner of the other car. Thus any constitutional 
objection against requiring a man to insure 
against loss caused by injuries to himself would 
lose force. Columbia Report at p. 139. 


™® New York Workmen’s Compensation Law, 
Article 2, Sections 13-16. 


™ Two thirds of a worker’s weekly wages, but 
not exceeding $32 per week, nor less than $15 
per week for permanent total disability, are 
payable under the present workmen's compen- 
sation law. Permanent partial disability is 
similarly compensated, except that the minimum 
is $12. The duration of such compensation 
payments in dismemberment cases is set for 
fifteen weeks for loss of the fourth finger up 
to 312 weeks for loss of an arm. 


™ The Columbia Committee assumed that each 
state would follow its own workmen’s compen- 
sation practice in regard to the type of insur- 
ance carrier used—i. e., private insurance 
carriers, with or without a competitive state 
fund, or an exclusive state fund. 


®In Wisconsin such a plan was considered 
in the Senate by an interim committee on com- 
pulsory automobile insurance, created pursuant 
to joint resolution in 1933, which recited, signifi- 
cantly, the success of the workmen's compensa- 
tion law. This committee reported in 1935 
without recommendations. 
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have a right to defined benefits.” Where 
the accident is caused by the negligence of 
a third person not involved in the accident 
as occupant, driver, owner or as an injured 
person, the insurance carrier or owner who has 
had to pay compensation would be subro- 
gated to the injured party’s claim against 
the negligent third party. 

Benefits similar to those of the New York 
workmen’s compensation laws were envis- 
aged.” The rate of compensation was to be 
based on the injured person’s average earn- 
ings, or average profits in the case of self- 
employed professional or business men, with 
certain statutory maxima and minima.” 
The plan would have set the compensation 
for unemployed students and minors at the 
minimum and the housewife’s at the wages 
generally paid for housework. Death bene- 
fits likewise were to be based on the New 
York law with fixed maxima for house- 
wives, students and unemployed minors. 
Under the plan, no motor vehicle was to be 
registered unless the owner had presented 
proof of having procured compensation in- 
surance.” Administration was to be vested 
in a special board following workmen’s 
compensation procedure. 


While the outlined compensation plan has 
not been enacted anywhere in the United 
States, it received serious consideration in 
the legislatures of New York, Virginia, 
Wisconsin and Connecticut.” In England 
an analogous plan received approval in the 


A report of the Virginia Advisory Legislation 
Council in 1937 considered a compensation plan 
along with compulsory insurance generally, but 
reported in favor of financial responsibility 
legislation. 


The New York legislature had given the com- 
pensation plan its consideration when the 
Straus-Cuvillier Bill was introduced, and again 
considered the proposal in 1937 and 1938, when 
the Joint Legislative Commitee to Investigate 
Automobile Insurance made its reports. New 
York Legislative Document No, 84, at pp. 16-29, 
105-137 (1937); New York Legislative Document 
No, 91, at pp. 63-151 (1938). A constitutional 
amendment to enable the legislature to pass 
such a law was introduced in the New York 
State Constitutional Convention in 1938, but did 
not get out of the judiciary committee. In 
1939, the Joint Legislative Committee reported 
against the adoption of any compulsory insur- 
ance scheme, despite its sympathetic considera- 
tion of the compensation plan. 

In Connecticut, the Report of the Governor’s 
Temporary Commission to Study the Financial 
Responsibility Act (1936) gave close attention 
to the Columbia Report; while indicating that 
Connecticut was not ready for a compensation 
plan at the time, it was stated that ‘‘Your 
commission is of the opinion that a plan com- 
parable to the Workmen’s Compensation Act 
will be of the ultimate solution of this problem.”’ 


ILJ—July, 1950 
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House of Lords after considerable debate,” 
although it was pigeonholed in the House 
of Commons and never came to a vote. 
In addition to legislative consideration, this 
plan has inspired many comments, both 
favorable™ and unfavorable; the volume 
and the frequently extreme nature of these 
comments indicate the extent to which the 
compensation plan has clarified and focused 
thinking on the social problem involved. 
The plan has been most vociferously op- 
posed by insurance companies, insurance 
lawyers and certain bar associations. 

The main criticisms of the proposed plan 
dealt with: (1) objections to the principle 
of liability regardless of fault, (2) the dif- 
ferences between the accident compensation 
plan and the workmen’s compensation laws, 
which were said to outweigh the analogies, 
and (3) objections to the increase in insur- 
ance costs and potential loss to insurance 
carriers. 

More specifically, it was suggested that 
liability regardless of fault would lead to 
individual irresponsibility and to fraudulent 
abuses. Workmen’s compensation was 
thought to be a feasible system only be- 
cause of the existence of the employment 
relationship which aided investigation of 
claims and prevention of fraud, collusion or 
malingering, and at the same time pointed 
to a fairly uniform class of beneficiaries. 
It was pointed out that employers as a 


%® Hansard, Parliamentary Debates (Lords), 
Volume 84, pp. 547, 550. In the course of the 
debate, the Columbia Report was mentioned 


and relied on by Lord Danesfort, the proponent 
of the measure. 


*! For example, Ballantine, ‘‘Compensation for 
Automobile Accidents,’’ 18 American Bar Associ- 
ation Journal 221 (1932); Smith, ‘‘Compensation 
for Automobile Accidents: A Symposium,”’ 32 
Columbia Law Review 785 (1932); Landis, Book 
Review, 45 Harvard Law Review 1428 (1932); 
Lewis, ‘‘The Merits of the Automobile Accident 
Compensation Plan,’’ 3 Law and Contemporary 
Problems 583 (1936); James, article cited, foot- 
note 11; 56 Proceedings of the New York State 
Bar Association 66 (1933); ‘‘A Comparative 
Study of Liability of Owners of Motor Vehi- 
cles,’" 1 Duke Bar Association Journal 19 (1933); 
Butterworth, ‘‘Road Accidents: The Compensa- 
tion Problem,’’ 14 Journal of Comparative Legis- 
lation and International Law 189 (1932). 


“For example, Lilly, ‘‘Compensation for 
Automobile Accidents: A Symposium,”’ 32 Co- 
lumbia Law Review 803 (1932); Sherman, 
“Grounds for Opposing the Automobile Acci- 
dent Compensation Plan,’’ 3 Law and Con- 
temporary Problems 598 (1936); Harley, ‘‘Bar 
Association Delegates Discuss ‘Compensation 
Without Fault’,’’ 20 American Bar Association 
Journal 710 (1934); Melvin, ‘‘Compulsory Com- 
pensation Automobile Insurance,’'’ 57 Proceedings 
of the New York State Bar Association 513 
(1934), 61 Proceedings of the New York State 
Bar Association 558 (1938); Report of Committee 
on Automobile Accident Litigation and the 
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class can more easily pass on the cost of 
compensation and can aid in preventing ac- 
cidents through the installment of safety 
devices, while these factors were absent 
with the largely unoffending class of motor- 
ists. The committee’s estimate of the cost 
of the plan was considered too optimistic 
in that the plan itself would greatly increase 
the number of claims.” Various administra- 
tive difficulties were also urged, leading 
critics to the conclusion that recovery 
under the plan would be no more certain 
than under the existing system, and fur- 
ther that the frequency of judicial appeals 
would afford no significant reduction in 
court congestion, or at least that one con- 
gested forum, i.e., the compensation com- 
mission, would be substituted for another. 
It wd¥ also contended that the plan would 
place a heavy burden on the unoffending 
motorist and would at the same time pro- 
vide a scale of benefits so low as to be 
inadequate for any injured person not a 
wage earner, leaving many flagrant wrongs 
unredressed. Arguments that the plan was 
“socialistic” and contrary to a system of 
free enterprise were also urged.™ 


Saskatchewan Automobile 
Accident Insurance Act 


Enactment of the Saskatchewan 
mobile Insurance Act® in 


Auto- 
1946 has given 


Proposed Compensation Plan in Personal Injury 
Cases (Federation of the Bar Association of 
Western New York, 1933); ‘‘Report of the Com- 
mittee on Automobile Accident Cases,’’ 24 Re- 
ports of the Wisconsin State Bar Association 
209 (1934). 

The Columbia Committee estimated that a 
plan based on the more liberal New York 
workmen's compensation law would cost policy- 
holders not more than 161 per cent of the cost 
of liability insurance in Massachusetts; a plan 
based on the less liberal Massachusetts benefits 
would cost no more than ninety-eight per cent 
of the cost of liability insurance in the com- 
monwealth. Columbia Report at pp. 156-158, 
Appendix No. 29 at pp. 288-299. 

* See footnote 82. 

% Statutes of Saskatchewan 1947, Chapter 15, 
pp. 68-106, as amended, Statutes of Saskatchewan 
1948, Chapter 15, pp. 42-55. The earlier Auto- 
mobile Accident Insurance Act, Statutes of Sas- 
katchewan 1946, Chapter 11, pp. 31-58, became 
effective April 1, 1946, and was repea’ed when 
the 1947 statutes were enacted. The 1946 statute 
contained the compensation provisions in sub- 
stantially the same form as does the present 
act; the law then provided in addition that 
any liability on a judgment in a negligence 
action was to be decreased by the amount of 
compensation received by the injured party 
under the compensation act. The 1947 act 
rearranged and clarified many of the statutory 
provisions and increased death benefits for 
secondary beneficiaries substantially. A title 

(Footnote continued on following page) 
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a potential proving ground for automobile 
accident compensation. When the experi- 
ence under the Saskatchewan law has been 
broadened and subjected to thorough analy- 
sis, much of the academic speculation about 
compensation plans can be tested empirically. 


The Saskatchewan statute provides wider 
coverage than any other law for the pro- 
tection of motor vehicle accident victims. 
According to it, “every person is hereby 
insured” against loss resulting from bodily 
injuries sustained in an accident while driv- 
ing or riding in a moving motor vehicle 
in Saskatchewan, or as a result of collision 
with or being run over by a motor vehicle, 
regardless of fault. In addition, the certifi- 
cate of insurance protects the person named 
therein as well as any other Saskatchewan 
domiciliary riding in the specified vehicle 
while it is operated by a properly licensed 
driver. Any person injured who is not a 
named insured, is nevertheless “deemed to 
be a party to the contract and to have given 
consideration therefor,” and is fully pro- 
tected.” An injured party can receive com- 
pensation whether or not the motorist causing 
the accident carried insurance.” A _ citi- 
zen of Saskatchewan ordinarily can lose the 
protection of the law only (1) where his 
conduct amounts to a criminal offense, (2) 
where he drives without a license or in a 
vehicle not properly registered and (3) 
where he rides on a part of the vehicle not 
designed to seat passengers or carry a load. 

The broad coverage under this compensa- 
tion plan, which deserves the name of social 
insurance, is achieved under an exclusive 
state insurance fund. All drivers and car 
owners must pay for government insurance 
annually, concurrently with their applica- 
tions and renewals of licenses and registra- 
tions. The terms of the insurance contract 





(Footnote 85 continued) 


giving collision insurance coverage was also 
added. The 1948 amendmient added a liability 
insurance coverage over and above the compen- 
sation remedy. 


% This marks a welcome change in emphasis. 
In Saskatchewan the injured party is insured, 
just like the driver of the vehicle. In a sense, 
liability insurance has always insured— and pro- 
tected—the wrong party. 

* The named insured is further protected by 
compensation insurance if he suffers injury in 
a Saskatchewan-registered vehicle while moving 
within Canada, Newfoundland or the United 
States. 

8 The rates have thus far been very low. 
In 1946, the rate for private passenger cars 
was $5. In 1947, with somewhat extended cov- 
erage, the rate for private passenger cars with 
a wheelbase not exceeding 111 inches was set 
at $4.50, and with a wheelbase exceeding 111 
inches, at $6. The present rates for passenger 
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are contained in the statute: the registration 
certificate or the driver’s license constitutes 
the only “policy” which lapses concurrently 
with the expiration of license and registration. 

Administration of the law, including the 
fixing of premiums, is vested in the Sas- 
katchewan Government Insurance Office. 
Thus far premiums have been amazingly 
low." Where the motorist has a bad driv- 
ing record, the insurer may increase the 
rate, but the motorist may contest the in- 
surer’s determination before a rates appeal 
board. The required insurance gives not 
only accident compensation coverage, but 
also collision insurance,” fire and theft in- 
surance” and property damage and public 
liability insurance.” The. public liability in- 
surance coverage is particularly important 
because the Saskatchewan law does not pro- 
vide a completely exclusive compensation 
remedy. An injured party has a negligence 
remedy “left over”’—he may still sue for 
negligence at common law and _ recover 
regular damages less any amount which 
was, or could have been, recovered under 
the accident compensation remedy. Where 
the damages at law exceed the amount re- 
covered or recoverable under the compen- 
sation remedy, the motorist is covered by 
liability insurance in the usual $5,000/10,000 
amounts. In respect to this liability insur- 
ance coverage, the government insurance 
officer plays much the same part in settle- 
ment and litigation as do private insurers 
elsewhere. 

Whatever additional protection an injured 
person who can prove negligence on the 
part of the motorist may get from the lia- 
bility insurance, the statute remains sub- 
stantially a compensation plan, and the most 
substantial protection, the heart of the stat- 
ute, is contained in the accident compensa- 


cars are graded according to the age of the car. 
Cars on the road since prior to and including 
1932 pay $4.50; cars on the road later than 1942 


pay $10. The rate for private passenger cars 
is the lowest. Farm trucks exceeding two tons 
pay $11. Taxis and buses pay the highest rates. 


Every driver of a private car must also insure 
himself when he obtains a driver's license; the 
premium for this coverage is $1. 

® Under the collision provision, every vehicle 
is insured for damage up to the actual cash 
value of the vehicle, but the owner is coinsurer 
for the first $100 of damage. 


*® This coverage has been added by the most 
recent amendment of the act. The extent of 
protection is similar to the collision insurance. 
See footnote 89. 

% Public liability and property damage is pro- 
vided for within the usual $5,000/10,000/1,000 
limits, except that for property damage the 
named insured is a coinsurer for the first $100 
of damage. 
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tion provisions. The benefits, while not 
nearly as large as those under the New 
York workmen’s compensation law, are 
nevertheless quite substantial, and in view 
of the low premium rates might even appear 
very liberal.” 


The administrative procedure prescribed 
for collection of claims requires giving notice 
of the accident to the insurer within fifteen 
days thereafter and submitting within sixty 
days any available proof as to the extent 
of the claim, together with a medical cer- 
tificate from the claimant‘s own physician. 
After proof of the claim, payments of bene- 
fits are to begin within sixty days and com- 
pensation for loss of income within thirty 
days. A duty to report accidents is imposed 
upon the motorist involved, garage keepers 
and physicians. Employers are required to 
furnish sworn statements of the injured per- 
son’s earnings. 


Where injury or loss is caused by an 
unlicensed driver or nonregistered motor ve- 
hicle, or where the vehicle was driven con- 
trary to the provisions of the criminal code, 
the operator or owner remains fully liable, 
and the government insurance office is sub- 
rogated to the rights of the injured party 
to the extent of any compensation payments 
or other benefits paid to the injured party 
under the act. 


The Saskatchewan law, judged by the 
best information available,” appears to be 
working well. Its first two years have 
yielded 6,306 claims, both under the com- 
pensation provisions as well as under the 
other sections of the law, and benefits have 





% Death benefits: $3,000 to the primary de 
pendent and $625 to each secondary dependent, 
up to a total of $10,000. A scaled indemnity 
for death to children is provided, ranging from 
$500 for the death of a ten year old to $1,000 
for the death of a fifteen year old. The death 
of a housewife without dependents is compen- 
sated at $1,000, payable to the husband. The 
sum of $125 is payable in all cases for funeral 
expenses. 


Permanent total disability: Weekly compen- 
sation payments equal to the insured’s average 
weekly earnings, but no less than $10 nor more 
than $20 per week, are provided, to be con- 
tinued until a total of $2,400 has been received. 
Housewives, however, receive only $12.50 per 
week for six weeks. Farmers and ranchers 
are conclusively presumed to earn $20 per week. 

Temporary total disability: Compensated at 
the same weekly rates as permanent total disa- 
bility, for the duration of such disability, but 
for no longer than fifty-two weeks. 

Permanent or temporary partial disability: 
Compensation is to be paid at a rate equal to 
the difference between the victim’s earnings 
before and after the accident, but the total 
weekly income from earnings and compensation 
is not to exceed $20 nor to fall below $10 
per week. Compensation for partial disability 
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amounted to $1,277,500. In spite of ex- 
tremely low premiums, ranging from $4.50 
to $10 per year per passenger car, and in 
spite of the extended coverage, the govern- 
ment fund maintains adequate reserves and 
has amassed a sizeable surplus. Red tape 
and delays are said to be practically non- 
existent, with death claims settled generally 
within six weeks to two months after claim. 
With minor injuries, claims have been set- 
tled in less than two weeks. As a result, 
lawyers have been employed by claimants 
in only a very small percentage of cases, 
except in respect to those involving death 
claims, where bringing the claim has been 
considered a part of settling the decedent’s 
estate. 


Since the law has become effective, 100,000 
passenger cars were insured in 1946-1947, 
105,000 cars in 1947-1948, and 110,000 cars 
in 1948-1949. While an accurate estimate of 
the number of uninsured cars on the road 
cannot be given, 259 convictions against 
persons operating unregistered—and hence 
uninsured—vehicles were obtained during 
the license year 1948-1949. This includes 
not only vehicles without any license plates, 
but also those vehicles which were being 
operated under the license of the previous 
owner. There were, in addition, 458 con- 
victions for failure to have drivers’ licenses 
during the same year. The owners of un- 
registered and uninsured vehicles have gen- 
erally proven to be judgment-proof, and 
recovery proceedings under the subrogation 
provisions of the act have been largely un- 
productive. Subrogation proceedings against 


continues up to fifty-two consecutive weeks. In 
none of the above classifications is compensa- 
tion to be paid for the first week following 
the accident. 


“Dismemberment Benefits’: In addition to 
the above compensation benefits, a scale of 
benefits for loss of limb, ranging from $250 for 
the loss of a thumb up to $2,000 for the loss 
of two limbs, both eyes or one limb and one 
eye, is provided, as well as benefits up to $225 
for certain medical expenses arising out of 
comparatively lesser injuries. 

Where an accident victim dies as a result 
of his injuries, at a time ninety days after, 
but no more than 120 weeks after the date of 
the accident, he receives the total disability 
compensation for the period prior to his death 
in addition to the death benefits for his de- 
pendents. 


* This account of the experience under Sas- 
katchewan law is: based mostly on a letter to 
the writer from the Saskatchewan Government 
Insurance Office, dated May 3, 1949, in response 
to specific questions. Some of the data were 
also derived from information furnished by the 
Saskatchewan Government Insurance Office in 
the form of a number of information and pub- 
licity pamphlets and folders. 
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unlicensed drivers and the owners of vehicle 
driven by such unlicensed drivers have, 
however, yielded better results. 

Of particular interest are the statistics 
on the number of claims under the com- 
pensation provision and under the liability 
insurance provision of the law. During the 
1948-1949 license year, 1,731 claims were 
made for compensation, and only 103 claims 
under the additional liability insurance pro- 
visions of the act. This indicates the gen- 
eral adequacy of the compensation remedy 
in the vast majority of accident cases, par- 
ticularly when it is considered that a num- 
ber of the claims under the liability insurance 
provisions arose out of accidents occurring 
outside of Saskatchewan, where claimants 
are not eligible to receive compensation pay- 
ments under the law. These statistics like- 
wise prove the feasibility of a compensation 
plan which does not place an absolute limit 
on recoveries, a limitation that has been 
criticized in other compensation plans which, 
unlike that of Saskatchewan, provide for an 
exclusive compensation remedy. 

Relatively few complaints have arisen as 
to the administration of the act; it is said 
to be working as well as workmen’s com- 
pensation. In this connection, it seems sig- 
nificant that no suit has been brought 
against the Saskatchewan Government In- 
surance Office in about three years of opera- 
tion under the act.™ 

The Saskatchewan law provides for prompt, 
certain and not inconsiderable recoveries 
for every injured party without regard to 
negligence or fault. It should again be 
noted, however, that it does not prescribe 
an upper limit on recoveries nor abolish 
common-law liability for negligence. In a 
sense, the Saskatchewan law goes even fur- 
ther than the compensation plan proposed 
by the Columbia Committee. Under that 
plan, the motorist’s liability was coextensive 
with the victim’s compensation recovery, 
while under the Saskatchewan scheme the 
motorist remains liable for any damage aris- 
ing out of his negligence over and above the 
victim’s recovery under the compensation 
plan. For this additional liability the motorist 


“It is asserted that an examination of claims 
settled during the first fifteen months of opera- 
tion under the act proves that over eight-five 
per cent of the dependents of people killed and 
injured in auto accidents would not have re- 
ceived insurance benefits if the plan had been 
based on the ordinary types of liability insur- 
ance sold by private companies. The Sas- 
katchewan law provides for compensation even 
where a motorist injures only himself in a 
collision with some stationary object. A re- 
examination of the position of the Columbia 
Report at p. 140, which intended to deny 


496 


is largely covered by the liability insurance 
provisions of the act. 

The advisability of joining a compensa- 
tion plan with a permissive additional tort 
remedy will be examined in more detail 


later. At any event, the Columbia plan of 
1932, urging an exclusive compensation rem- 
edy as the best solution, ought to be re- 
examined in the light of the Saskatchewan 
experience which has shown that a com- 
pensation plan without an absolute upper 
limit on recoveries is workable. The Sas- 
katchewan experience also indicates that a 
permissive combination of compensation 
and tort remedies would probably not dis- 
serve the collateral aim of a reduction of 
court congestion. 


In Saskatchewan the victim of a motor 
vehicle accident is insured, regardless of 
whether the motorist involved carried gov- 
ernment insurance. This latitude of cover- 
age and complete freedom from insurer 
defenses characterize the Saskatchewan plan 
as a social insurance scheme of the first order. 


Compensation Plan 
as Social Insurance— 
Problems and Prospects 


Workmen’s compensation has long been 
in the vanguard, protecting the worker 
when he is disabled in an industrial acci- 
dent. Unemployment insurance has more 
recently followed to fill the gap when a 
worker’s income fails as a result of losing 
his job, while federal old-age retirement 
benefits protect him from penury and want 
when he is too old to work. But until very 
recently there has been no such protection 
for the worker who is stricken by disease 
or accidental injury unconnected with his 
employment, for workmen’s compensation 
affords no relief when disability does not 
arise from employment, and unemployment 
compensation is unavailable to those tem- 
porarily unemployable. 

In an attempt to change this situation, 
five states (New York, New Jersey, Cali- 
fornia, Rhode Island and Washington) have 
recently passed sickness compensation laws,” 


recovery in such cases as opening the door to 
fraud, is indicated. 

% California. Unemployment Insurance Act, 
Statutes 1946, First Extra Session (Chapters 81, 
82, 83; Statutes Regular Session 1947, Chapters 
23, 274, 1160, 1194, 1436. 

New Jersey. Temporary Disability Benefits 
Law, Public Laws 1948, Chapter 109-10. 

New York. Disability Benefits Law, Laws 
1949, Chapter 600. 

Rhode Island. Cash Sickness Compensation 
Act, Public Laws 1942, Chapter 1200, as 
amended, Public Laws 1943, Chapters 1367, 1368, 
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and a number of bills have been introduced 
in Congress to effect the same result.” 
Although cash sickness compensation laws 
will doubtlessly aid motor vehicle accident 
victims to some extent, their coverage of 
only a specific group of workers and their 
failure to provide for medical expenses or 
for death benefits prevent them from being 
an effective alternative for accident com- 
pensation. But of greater importance is 
that these laws are: indicative of a legis- 
lative trend toward social insurance and 
possibly foreshadow increased interest in 
automobile accident compensation plans. 
As a branch of social insurance, automo- 
bile accident compensation has its closest 
analogue in workmen’s compensation, for 
both seek to provide security against the 
(lislocations caused by physical injury of a 
traumatic and accidental nature. Industrial 
and traffic accidents are the two greatest 
single causes of accidental injuries. Both 
classes of accidents grow out of the exigen- 
cies of contemporary machine-age living; 
and although the number of both industrial 
and traffic accidents can be reduced by 
safety measures, neither class can be sub- 
stantially reduced, let alone eliminated, by 
such measures. As to industrial workers, a 
system of social insurance has been in oper- 
ation for a considerable period whereby the 
cost of industrial accidents is, in the last 
instance, borne by the ultimate consumer 
of industrially produced goods. A similar 
system of social insurance ought to be 
adopted to transfer the cost of traffic acci- 
dents to the “consumer,” namely the motor- 
ist. The analogy is plain: if we want to 
enjoy the use and consumption of indus- 
trially manufactured products, we must be 
willing to pay the cost of industrial accidents 
as part of the cost of production; if we want 
to enjoy the use and benefit derived from 
the motor vehicle, we must be willing to pay 
the cost of motor vehicle accidents as part 
of the cost of enjoying that benefit. 
Opponents of an accident compensation 
plan have been unwilling to recognize the 
analogy. They would distinguish the two 
accident situations by their dissimilarity as 
to causative factors and as to classes of 
involved. Such distinctions seem 
to flow from acceptance of the idea that the 
common-law principle of “no liability with- 
out fault” represents a desirable norm, one 


persons 


(Footnote 95 continued) 

1369; Public Laws 1944, Chapters 1412, 1481; 
Public Laws 1946, Chapter 1744; Public Laws 
1947, Chapters 1923, 1947, 1948, 1949, 1950, 1951, 
1952. 
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that protects the perspicacious and puts the 
burden of loss on the careless. This norm, 
it is said, encourages greater care and up- 
holds the moral virtues of independence and 
self reliance. Consequently, liability regard- 
less of fault (or recovery regardless of fault) 
should be permitted only where there are 
overpowering policy reasons for doing so. 
The situation in workmen’s compensation, 
it is conceded, was of such a nature, for an 
economically weak and injured workman 
dependent on his employer for. livelihood 
could not effectively undertake a court 
action and suffer its delays and uncertain 
outcome. In addition, the relationship be- 
tween employer and employee is such that 
it is not unreasonable to force the employer, 
who is responsible for the laborer’s safety, 
to provide for the employee’s welfare once 
he has been injured; often this idea is ex- 
pressed in terms of “privity” between em- 
ployer and employee.” Finally, it is said 
that the burden of the employer’s liability 
can effectively be passed on to the con- 
sumer, which alone differentiates the indus- 
trial from the traffic accident situation. 

In so far as critics of accident compensa- 
tion plans are out of sympathy with strict 
liability without fault on some moral grounds, 
their concept of morality is probably out of 
step with our industrial age. The common- 
law negligence remedy when it is at all 
effective merely shifts the loss from the 
victim to the alleged perpetrator, who him- 
self is often only a victim of circumstances. 
The compensation remedy, not merely shift- 
ing the loss, distributes that loss. Through 
loss distribution the group which creates 
the risk properly carries the cost of that 
risk. Society as a whole is aided by loss 
dlistribution, whereas loss shifting leaves the 
situation essentially unchanged in terms of 
the society as a whole. Even under the 
present system, loss distribution occurs in 
cases where there is insurance; and if there 
is no insurance, the victim usually carries 
the loss. It is rather hard to see why a 
method which has so often failed even to 
protect the victim can lay claims to moral 
superiority. 

It is clear that the contractual relation- 
ship employer and employee is 
different from the purely fortuitous relation- 
ship between motorist and victim. But in 
view of the similarity of the problems cre- 


between 





Washington. Disability Compensation Law, 
Laws 1949, Chapters 214, 235. 

%* S. 1734, 80th Congress, 1st Session (1947); 
H. R. 2893, 81st Congress, 1st Session (1949). 

" Compare Smith, article cited, footnote 81, 
at p. 792. 
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ated by accidents, whether industrial or 
motor vehicular, this difference in the status 
of the parties does not appear too significant. 
Unless evidence can be adduced to show 
that this distinction would be significant in 
the actual administration of a compensation 
system, the practical similarity of the vic- 
tim’s plight—and the largest group of motor 
vehicle accident victims do contribute to the 
support of their families “—outweighs the 
theoretical differences. 


One of the more significant objections 
to an automobile accident compensation 
plan is based on the distinction between the 
employer, who can pass on the cost of com- 
pensation to the consumer, and the motor- 
ist, Who must bear the cost himself. It may 
be conceded that the total number of con- 
sumers exceeds the total number of motor- 
ists so that possibly the ultimate burden 
per motorist under a compensation plan will 
be heavier than that per consumer under 
workmen’s compensation. But as long as 
the burden on each motorist is not so heavy 
as to restrict driving privileges to the 
wealthy and prosperous, the inability of a 
motorist to pass on this heavier burden is 
no real argument against a compulsory 
compensation plan. The real question is 
whether a man who cannot pay even the 
comparatively low amount for compensa- 
tion insurance should be permitted on the 
highway with an instrumentality than can— 
and does—cause thousands of dollars worth 
of damage. In any event, a compensation 
system will ultimately benefit all motorists, 
because one of its end results would be to 
insure the entire group against accidents. 

"Columbia Report at p. 260 (Appendix, Table 
No. 4). For persons classified by sex, age and 
employment status, see “‘Report of the Joint 
Legislative Committee to Investigate Automobile 
Insurance,’””’ New York Legislative Document 
No. 91, p. 187 (1938) (Table No. 1). 

™ For the questions raised in workmen's 
compensation, see Dodd, Agministration of 
Workmen’s Compensation (1936), p. 54. 

Many early difficulties of workmen's com- 
pensation were due to an all too narrow defi- 
nition of what constitutes an injury ‘‘arising out 
of and in the course of employment.’' See 
Dodd, work cited, footnote 99, at pp. 680-687; 
Horovitz, ‘Current Trends in Workmen's Com- 
pensation,’’ 12 Law Society Journal 465, 509-514 
(1947); Dawson, Problems of Workmen’s Com- 
pensation Administration (United States Depart- 
ment of Labor, Statistics Bulletin No. 672), at 
pp. 50-58 (1940). 

™ Who is to have the choice of physician, 
the problems arising from a choice by either 
party, and fraudulent abuses which have de- 
veloped in this connection in workmen's compen- 
sation, are treated in Dodd, work cited, footnote 
99, at pp. 419-478, 489-505, and in Dawson, 
work cited, fcoinote 100, at pp. 96-104. See also 
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The simplified legal issues under a com- 
pensation plan raise only three questions 
in any case. (1) Did the injury arise out of, 
or was it caused by, a motor vehicle acci- 
dent? (2) What is the character of the in- 
jury? (3) What compensation shall be paid?” 


Distinct problems of policy and ad- 
ministration are implicit in each of these 
questions. The first concerns causation 
and will require an adequate definition 
of the term “motor vehicle accident” to give 
a compensation plan reasonable scope.™ 
The question as to the character of the in- 


y 


jury raises medical problems™ as to the 
cost of treatment and as to the degree 
and probable duration of disability. The 


answer to the second question in large 
measure disposes of the third question, that 
of compensation; however, it does raise a 
number of other issues, such as the maxi- 
mum and minimum rates of compensation, 
lump-sum versus time payments and the 
proper rate of benefits for particular in- 
juries. Thus, the third question, in a larger 
sense, involves the whole range of problems 
relating to the costs of a compensation plan 

Beyond the problems thus classified, ther¢ 
are larger problems of administration, in 
volving such questions as the relative effici- 
cency of private and state insurance carriers,” 
the adequacy of various types of adminis- 
trative controls over the settlement of un- 
contested claims and the relative merits of 
different methods of hearing contested 
™ All of these administrative prob 
lems will ultimately have to be solved in 


claims 


order to assure a successfully operating 
compensation plan. Although many of them 
Spec.al Investigating Commission, Administra 
tion of the Workmen’s Compensation Law in 
New York (1944); Monaghan, ‘The Liability 
Claim Racket,"’ 3 Law and Contemporary Prob- 
lems 491 (1936). 

Between one fourth and one third of the 
total benefits paid out under workmen's com- 
pensation are attributable to medical costs 
Dodd, work cited, footnote 99, at pp. 478-489; 
Dawson, work cited, footnote 100, at pp. 92-95 

8 The practice in workmen's compensation 
has usually been to set the compensation rate 
high enough for subsistence, and low enough 
to discourage malingering. Dodd, work cited 
footnote 99, at pp. 619, 687-696; Dawson, work 
cited, footnote 100, at pp. 71-84 Also see 
French, The Automobile Compensation Plan 
A Solution for Some Problems of Court Con 
gestion and Accident Litigation in New York 
State (1933), pp. 63-77. 

™ As to workmen's compensation experience 
here, see Dodd, work cited, footnote 99, at pp 
532-567; and Dawson, work cited, footnote 100 
at pp. 20-28. 

1% See generally Dodd, work cited, footnote 
99, at pp. 53-61, 135-139, 324-337, 798-803; Daw- 
son, work cited, footnote 100, at pp. 117-127 


IL J— July, 1950 





n 





1g 
he 
in- 
rer 
ms 
an. 


in 
ing 
em 
tra- 

in 
lity 
rob- 


the 
om- 
StS 

A389 ; 
2-95 

tion 
rate 
yugh 
ited. 
vork 

see 
lan 
Con 
York 


ence 
, pp 
100, 


note 
Daw- 
27. 


1950 


XUM 


have defied final solution in the workmen’s 
compensation field even after many years 
of operation, that scheme has nevertheless 
done more to protect injured employees 
than any prior system making fault a pre- 
requisite of recovery and liability. As com- 
pared to antecedent conditions, relief under 
workmen’s compensation has been far more 
certain and prompt, and the average net 
compensation received has been substan- 
tially higher.” Nothing in workmen’s com- 
pensation experience indicates that an 
automobile accident compensation plan could 
not solve the automobile accident problem 
as successfully, at least, as workmen’s com- 
pensation has solved the problem of indus- 
trial accidents.” 

As to general public acceptance of a com- 
pensation plan, the rate of compensation 
and the upper limit on recoveries pose the 
biggest problem. Compensation rates are 
usually established to give the injured per- 
son an adequate amount for essential living 
expenses, in lieu of wages, but not quite 
as much as he is accustomed to earn, so as 
to discourage malingering and to encourage 
rehabilitation and return to work. 


An automobile accident compensation plan 
will have to compensate injured persons 
other than wage earners. While compensa- 
tion benefits will be generally adequate to 
provide for the greater part of the injured 
persons who are wage earners, they will be 
of little avail to an injured executive whose 
weekly income is many times the maximum 
rate of compensation. 
quately protected this 


In ‘order to be ade- 
executive will still 
have to carry accident and life insurance, 
exactly as he does now under the present 
system of court-enforced tort law. 

Most, if not all, objections to the rigidity 
and possible harshness of a fixed upper limit 
on compensation recoveries can be circum- 
vented by adopting the Saskatchewan plan 
of leaving a tort remedy to the victim over 
and above his compensation remedy. Thus, 
a victim who has already received the regu- 
lar rate of compensation could then bring a 
negligence action. If successful, he would 
get judgment for the amount of the jury 
verdict less a sum representing his recovery 
under the compensation plan. An addi- 
tional common-law remedy, not an alterna- 
tive or elective one, is envisaged. 


The advantages of such a plan would be 


manifold. All victims would get a gen- 


% Dodd, work cited, footnote 99, at pp. 
737-745. 


1 Compare French, book cited, footnote 103, 
Chapter 4, 


Automobile Accident Compensation 


erally adequate minimum of compensation. 
Where a clear case of negligence can be 
proved—and where the statutory remedy 
does not fully compensate the victim injured 
by a financially responsible motorist—the 
injured party can still have recourse to the 
common-law remedy. The result ought to 
be a reduction of court claims to the bare 
minimum, since juries would know that 
the plaintiff has already received compensa- 
tion and could be expected to gtve him a 
verdict only in really clear cases of negli- 
gence. In recognition of this tendency, an 
injured person who has already received 
compensation would be unlikely to start an 
action unless he had a clear case. At the 
same time, equitable settlements would be 
encouraged, because the compensation pay- 
ments would fill the immediate needs of the 
victim and thus improve his bargaining posi- 
tion against the motorist by eliminating the 
time pressure for settlement. 

Under such a plan, not too great violence 
would be done to 
Moreover, the 


common-law _ tradition. 
difficulty of constitutional 
amendment would be avoided in those few 
states which have constitutional guarantees 
against limitations on recovery in actions 
for personal injury or death. 


While it is possible to use a “package 
type” insurance, as in Saskatchewan, which 
gives both compensation and liability insur- 
ance sufficient to 
compensation 
The compensation remedy alone 
will lessen the need for liability insurance, 
and motorists might safely be left to act on 
their own judgment as to their need for 
liability insurance coverage in the light of 
each man’s vulnerability to judgment. While 
the cost factor of such a plan must be left 
open for informed actuarial research, a de- 
crease in the number of court claims result- 
ing from the establishment of a compensation 


might be 
compulsory only the 
insurance. 


coverage, it 
make 


plan should cause a decrease in the cost of 
liability that such additional 
coverage might become much cheaper. 


insurance so 


In the light of workmen’s compensation 
experience and experience under the Sas- 
katchewan law, an automobile accident com- 
pensation remedy appears to be a workable 
solution for the automobile accident prob- 
lem. The exact form such a compensation 
remedy should take will be a problem in 





The question of the constitutionality of a 
compensation plan has been exhaustively treated 
in Dowling, ‘‘Compensation for Automobile 
Accidents: A Symposium—Constitutional Ques- 
tions,’’ 32 Columbia Law Review 813 (1932). 
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legislative drafting in which both actuaries 
and compensation administrators will have 
to be heard. 


Conclusion 


In 1932 the Columbia Report made a 
good case for the need of a compensation 
plan for persons injured in motor vehicle 
accidents, and today the need for that rem- 
edy seems even greater. The development 
in court.enforcement of claims and the 
spread of financial responsibility legislation 
with a security requirement, together with 
an increase in the number of voluntarily 
insured motorists, give the victim perhaps a 


1932. But aside from these lesser develop- 
ments, the problem still appears substantially 
undiminished. Opponents of compulsory 
liability and compensation insurance have 
yet to prove that the present-day financial 
responsibility laws are the answer to the 
problem. 


The continued operation of the Massa- 
chusetts compulsory insurance law and the 
recent enactment of the Saskatchewan com- 
pensation law point the way to remedies 
better designed to protect the victim. The 
adoption of a plan to impose liability re- 
gardless of fault still appears to be the 
solution best designed to afford a complete 


slightly greater hope of recovery than in remedy. [The End] 


Y WAY OF INTRODUCTION to Mr. Grad’s article, Mr. 

Joseph P. Chamberlain, Director of the Legislative Drafting Re- 
search Fund, Columbia University, explained the background of the 
study with respect to the 1932 Report of the Columbia Committee to 
Study Compensation for Automobile Accidents. That report favored 
a system of compensation for automobile accidents patterned after the 
workmen’s compensation laws. It was based on a survey of accidents 
in ten scattered areas of the United States, covering large and small 
cities and rural communities, and it showed that accident victims had 
little chance of recovery from any but insured motorists. The resulting 
hardships to the injured person and his dependents and the consequent 
burden upon public and private relief agencies were presented in the 
report along with a statistical study of the various plans then existing 
to improve the situation, such as financial responsibility laws and the 
Massachusetts Compulsory Insurance Law. The report also included 





a study of the tort law applicable to automobile accidents and a study 
of the costs of court proceedings to the party litigants and to the public. 
According to Mr. Chamberlain, the report aroused wide attention and 
much discussion. “Its factual conclusions have not been seriously 
questioned, but the remedy has not been accepted as yet in any state 
of the union.” 
Mr. Chamberlain concluded: “Mr. Grad’s study tests the con- 
clusions of the Report in the light of developments since it was pub- 
lished. He has also taken into consideration the developments in the 
law of torts to see how far that law is becoming a more satisfactory 
instrument for meeting the social problem of automobile injuries. 
His article should stimulate new thinking on an urgent problem.” 
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7 HE TEXAS COURTS have been par- 
ticularly harsh on the plaintiff in a per- 
sonal injury action who discloses that his 
defendant is protected by a policy of lia- 
bility insurance. Terms such as “insurance 
company,” “indemnity company” and “in- 
surance adjuster” have become strictly taboo 
in damage suits. Many mistrials have been 
declared and many judgments for the plain- 
tiff reversed because the plaintiff in some 
manner informed or suggested to the jury 
that the defendant carried liability insurance. 
The reason generally assigned for this fre- 
quently applied rule is that the mention of 
insurance distorts the real issues between 
the parties—that when the jury becomes 
aware that any damages awarded will be 
paid by an insurance corporation they be- 
come prejudiced and resolve all doubts as 
to liability and amount of damages against 
the defendant. This reason for the rule is 
expounded in Carter v. Walker; in which 
the court says of a plaintiff who mentioned 
the forbidden subject: 

“He must have appreciated the effect it 
would have made upon a jury trying a 
case between two citizens, when it was 
made known that a corporation, and not the 
defendant, would have to discharge the 
judgment for damages. He must have 
known that the wavering balances would go 
down against the ‘soulless corporation’. No 
amount of admonition to the jury could re- 
move the effects of the testimony, because 
it could not remove the knowledge that the 
suit was not one between citizens, but be- 
tween a citizen and a corporation.” 





1165 S. W. 483 (Tex. Civ. App., 1913). 
246 Pac. (2d) 740, 97 Colo. 19 (1935). To the 
same effect see Jimmie Guest Motor Company 


Liability Insurance in Texas 


It it submitted that the Texas courts have 
generally overemphasized a rule of evidentiary 
relevancy and in many cases the assumption 
of great prejudice to the defendant by the 
mere mention of insurance is not justified 
by the facts. In the first place in a large 
number of cases the mention of insurance 
to the jury merely confirms what they al- 
ready know or strongly suspect. A large 
proportion of the defendants in automobile 
accident cases are covered by liability in- 
surance. Though the insured automobile 
owners may not outnumber the uninsured 
owners in Texas, the former, because of the 
insurance coverage, are usually financially 
responsible, while the latter are all too fre- 
quently “judgment proof.” These facts of 
finance usually protect the uninsured auto- 
mobile owner from suit and greatly in- 
crease the liklihood that the insured owner 
will be a defendant in litigation. As a 
Colorado judge observed in Rains v. Rains? 
“few if any jury panels do not include owners 
of automobiles, and it is folly to attempt to 
blind ourselves to the fact that most, if not 
all, jurors know of the existence of indem- 
nity insurance companies and their frequent 
connection with automobile accident cases.” 
When the case is tried in the typical county- 
seat town of Texas and the local defendant 
automobile owner is represented by a non- 
resident attorney from one of the large 
cities, as is the cutstom, the jury realizes fully 
well that the visiting attorney represents an 
insurance company in the case. No doubt 
many cases have been reversed because 
something was mentioned to the jury that 
they already knew. 





v. Olcott (Tex. Civ. App., 1930) 
missed). 


(error dis- 
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In the second place, the rule is based upon 
the assumption that the jury is so prejudiced 
against corporations that in no case in which 
an individual opposes a corporation can the 
latter in any manner secure a fair trial and 
that the jury, blinded by prejudice, will ig- 
nore all instructions by the court and resolve 
all doubts as to liability and amount of dam- 
ages against the corporation. If this 
sumption is sound, the jury trial should be 
abolished in all cases involving contests be- 
tween individuals and corporations, particu- 
larly insurance corporations. It is submitted 
that while the jury may frequently be some- 
what sympathetic toward the plaintiff pitted 
against the corporate defendant, here is no 
such blind prejudice which would warrant the 
above condemnation of the jury system. If 
fair jury trials can be had in cases in which 
individuals sue insurance companies directly 
to recover on workmen’s compensation, life, 
accident, property and other types of insur- 
ance policies, fair trials can be had in cases 
involving liability and indemnity policies. 
No sound reason exists why the jury should 
not know that the real-party defendant is a 
casualty insurance particularly 
when the company has assumed actual con- 
trol of the defense. 


as- 


company, 


Original Reason for Rule 


The original reason given for the rule pro- 
hibiting the mention of insurance was “the 
effect it would have upon the jury 
a case between 


trying 
two citizens, when it was 
made known that a corporation, and not the 
defendant, would have to discharge the 
judgment for damages.”* Yet the rule has 
been frequently applied in cases in 
the insured defendant corporation. 
Are the jurors so prejudiced against tmsur- 
ance companies that a defendant oil, utility 
or trucking corporation cannot obtain a fair 
trial if the jury learns that an insurance 
company and not the defendant company 
will have to pay the damages? In Texas 
Company v. Betterton, the commission of 
tried to this question as 


which 
was a 


appeals 
follows: 


answer 


“The argument is made that plaintiff in 
error, the Texas Company, is universally 
known to be one of the largest oil companies 
in the world, and that there would be no 
reason why the jury should shield it against 


liability and victimize an insurance carrier. 
It may be true that the jury in this case 
would as readily have returned a verdict 





8 Carter v. Walker, footnote 1, above. 
* 88S. W. (2d) 1039, 126 Tex. 359 
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against the Texas Company as against an 
insurance company, but this is a matter of 
pure conjecture. The rule requiring a re- 
versal for an error of this nature is a most 
wholesome one, and nothing short of an 
affirmative showing by the record that no 
injury resulted from the error should be held 
sufficient to render it harmless.” 

Apparently when the reason for the rule 
is wholly absent, the courts still 
blindly apply it, presuming harm done to 
the corporate defendant when such harm 
is so remote and unlikely as to be found 
only in “pure conjecture.” 


‘Texas 


Exceptions 


Of course, not every injection of the term 
“insurance” constitutes reversible error. In 
Finck Cigar Company v. Campbell® the im- 
portant cases bearing on the rule are ana- 
lyzed. In that case the defendant’s witness 
was asked by the plaintiff's attorney whom 
he had talked to about the case other than 
the defendant’s attorney, and the witness 
answered: “There has been very few talked 
to me about it representing the company or 
insurance company either one.” Justice Speer 
summarized the rule as follows: 


“Whether the jury’s knowledge that the 
defendant carried indemnity insurance ne 
cessitates a reversal depends upon whether 
the plaintiff brings the into the 
case, and, if his manner and motive in 
doing so, whether intentionally or by acci 
dent which he could foresee, 
and whether information comes from a wit 
ness not in response to an inquiry made.” 


question 
so, 


reasonably 


The rule as stated in the Finck case has, 
for the most part, been followed in Texas, 
but not in all instances. In The Fair 7 
Preisach® the Beaumont Court of Civil Ap- 
peals held that the mention of 
by a witness, not the plaintiff, in answer to 
a question by the defendant’s attorney was 


insurance 


error even though the witness volunteered 


the information. In that case the witness, 


the plaintiff's sister, testified to the fact 
that an insurance company had sent a doc 
tor to see the plaintiff. In holding that 


the answer was not responsive to the ques 
tion, the court said: “The authorities seem 
to condemn this reference by the witness to 
though not 


called for by appellees’ counsel and volun 


‘insurance’ as reversible error, 


teered by the witness.” It might be noted 
though that the court based its decision of 
5114 S. W. (2d) 348 (Tex. Civ 


aff'd 133 S. W. (2d) 759. 
*77S. W. (2d) 725 (1934). 


App., 1938); 
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the case on Page v. Thomas.’ In the latter 
case the plaintiff's attorney, after repeated 
questions about negotiations with “insurance 
adjusters,” over constant objection, clearly 
made the defendant’s witness discuss insur- 
ance. Since the plaintiff deliberately injected 
the issue into the case, the court held that 
reversible error had been committed. Fur- 
thermore, the plaintiff himself voluntarily 
mentioned insurance in a nonresponsive an- 
swer. The case of Page v. Thomas, when 
given its rightful meaning, by no means sup- 
ports the decision in The Fair v. Preisach. 


Differences of Opinion 
Among Texas Courts 


Even though insurance is mentioned im- 
properly, it should not ipso facto constitute 
reversible error. However, on this point 
the Texas cases are not in accord. In 
Russell v. Bailey* the court said: 


“And, in addition, we would say that the 
custom of carrying casualty insurance is 
now so universal and so generally recog- 
nized that a mere incidental reference to the 
fact that defendant was thus protected should 
not constitute error in absence of a showing 
of injury. Of course, where a plaintiff wil- 
fully injects the issue, seeking an undue ad- 
vantage, a different question arises. But 
where, in the orderly development of the 
case a witness makes a statement, even if 
it goes to the extent of showing that defend- 
ant was protected by insurance, it should 
not be held to be an error beyond the power 
of the court to destroy thé verdict because 
it was made to appear, in a way not reflect- 
ing on the plaintiff, that the defendant had 
done nothing more than comply with the 
custom of prudent men. It does not appear 
to us as sound reasoning to hold as a matter 
of law, which is the appellant’s proposition, 
that the jury system and the average juror, 
duly vested with the greatest prerogative of the 
law, have so deteriorated in moral responsi- 
bility as to be unable to obey a simple in- 
struction of the court In this case the 
court offered to, and, in fact, did, withdraw 
the statement from the jury, thereby remov- 
ing its sting, if in law or in fact any existed.” 

In Finck Cigar Company v. Campbell® the 


court stated: 


“The same principle was announced in 
D. & H. Truck Line v. Lavalee, 7 S. W. 2d 
661 (writ refused), but in the latter case no 


reversal was ordered, for the reason, as 


‘71S. W. (2d) 234, 123 Tex. 368 (Tex. Com. 
App., 1934). 


5290 S. W. 1108 (Tex. Civ. 
* Footnote 5, above. 


App., 1927). 
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stated by the court, it did not appear that 
any harmful effect was had on the judgment 
rendered; that the judgment was not exces- 
sive and it thereby negatived the reasonable 
inference that it did have the effect, citing 
Court of Civil Appeals Rule No. 62a["] and 
Golden v. Odiorne, 112 T. 544, 249 S. W. 822.” 

The court went on to hold that the judg- 
ment in the was not excessive and 
therefore the mention of insurance was not 
reversible. 


case 


In some of the cases the courts have take 
the position that the prejudicial effect of an 
attempt to inject improperly into the trial of 
the case, by evidence, statements or arguments, 
matters from which the jury might infer that 
the defendant was insured against liability, 
cannot be cured by the exclusion of such 
matters and by instructions to the jury to 
disregard them." In the case of later, 
Light & Ice Company v. Barnett,” the court 
declared: 


“We do not think that the court cures the 
error, but perhaps tends to accentuate it. 
jurors know that insurance companies 

are paid premiums for carrying risks, and 
for that reason alone they would feel 
hesitancy in assessing large damages for 
this class of injuries and the lines be- 
tween what is fair are so uncertain, that it is 
impossible to say how much of the damages 
assessed was due to the consideration of im- 
proper evidence.’ 
pany i 


less 


Thus, the insurance com- 
is sometimes protected even though 
it is unable to show affirmatively that it was 
injured by the mention of the “hush-hush” 
term in any manner. 
zeal to 
presumed 


In their protect the defendant 
this prejudice the courts 
have applied the rule in many instances in 
such a manner that an insured defendant 
has many advantages that an uninsured de- 
fendant does not have. Actually, the insur- 
ance company, which is not technically a 
party to the suit, is given protection and 
advantages in conducting the defense which 
an uninsured defendant does not enjoy and 
which the insurance company itself would 
not have if it were named among the par- 
ties. 


trom 


The rule designed as a shield against 
prejudice has been shaped into a sword by 
insurance company attorneys. 


Usual Insurance Company Role 


Upon the happening of the contingency 
covered by the policy of insurance, the in- 
” This rule is embodied in Rule 434, Texas 
Rules of Civil Procedure. 


'' See Carter v. Walker, footnote 1, above. 
i2 212 S. W. 236 (Tex. Civ. App., 1919). 
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sured defendant notifies the company in 
accordance with the policy terms. There- 
after sole and exclusive charge of the de- 
fense is usually assumed by the insurance 
company. The accident is investigated, wit- 
nesses are interrogated and their statements 
taken, physicians are employed who examine 
and treat the plaintiff, and the plaintiff is 
interviewed, his written statement is taken 
and settlement is discussed with him. All 
this investigation, interrogation and nego- 
tiation is handled exclusively by insurance 
company agents, who usually are careful 
to apprise all with whom they consult of 
their insurance connection. In this manner 
the real defendant in the case, the insurance 
company, goes on trial not only with its 
identity concealed behind the nominal de- 
fendant, the insured, but with the advantage 
of this exclusionary rule which throws a 
cloak of protection over all its defense 
preparations subsequent to the accident. 
This is true even though the activities of 
the insurance adjusters and investigators 
are calculated to affect the testimony of 
witnesses at the trial. 

At the beginning of the proceedings the 
insurance attorneys object to the question- 
ing of the jury panel as to possible bias in 
favor of insurance companies, claiming that 
this initially informs the jurors of the pres- 
ence of the element of insurance which 
should be concealed. However, most of the 
cases™ in other states recognize the right 
of the plaintiff in selecting a jury to in- 
terrogate the prospective jurors as to any 
connection with or interest in a liability insur- 
ance company. In these courts, which 
recognize that the average juror will prob- 
ably become aware that the defendant is 
insured, the plaintiff is thereby able to ex- 
clude from the jury those on the panel who 
might be biased in favor of the insurance 
company. In Rains v. Rains* the commis- 
sion of appeals stated that justice demands 
a wide latitude in such examinations “when 
back of the defendant ‘stands an indemnity 
company, actively conducting the defense 
and having a direct financial interest in the 
result” and the jury probably knows the 
real defendant is an insurance company. 
Though this represents the general policy 
in most states, it has not met with approval 
in Texas courts.” 

Though it is obvious that witnesses em- 
ployed by the insurance company may be 
biased in their testimony and that other 

1374 A. L. R. 860. 

14 Footnote 2, above. 


* 33 Texas Jurisprudence, Section 171 
#55 S. W. (2d) 1066 (Tex. Civ. App., 1932). 


504 


witnesses may have been influenced in their 
testimony by frequent consultation with in- 
surance investigators, the plaintiff in Texas 
is denied the right to impeach these wit- 
nesses by revealing their connection with 
the insurance company. 


Southern Greyhound Lines 
Case 


In Southern Greyhound Lines v. Cotten” 
the physician for the appellant testified by 
deposition. The appellee, reading from the 
cross-interrogatories, asked: “Do you do 
any work for insurance companies or for 
corporations in any respect?” The recorded 
answer was, “Yes, the Texas-Gulf Sulphur 
Company.” The Beaumont Court of Civil 
Appeals rejected the objection of the ap- 
pellant that this was prejudicial and inflam- 
matory and an injection of insurance into 
the case, saying, “There is no merit in this 
objection. The question and answer were 
admissible on cross-examination for the 
purpose of affecting the credibility of Dr. 
Giddings, and also to show bias or interest 
on his part.” However, the commission of 
appeals reversed the case, stating, “It is 
improper for the plaintiff to ask one of the 
witnesses for defendant if he had done any 
medical work for an insurance company. 
any legitimate purpose which the plaintiff 
may have had in mind could have been sub- 
served in some way that did not suggest in the 
presence of the jury that the defendant carried 
liability insurance.” If the purpose of the 
cross-examination is to show bias or interest 
on the part of the doctor because of his 
connection with the insurance company con- 
ducting the defense, in what other manner 
can he accomplish this purpose? 


Texas Power and Light 
Company Case 


In the case of Texas Power and Light 
Company v. Stone™ the Eastland Court of 
Civil Appeals pointed out: “While it is true 
ordinarily that counsel may inquire at great 
length into matters which tend to show 
bias or prejudice of a witness, it has always 
been held reversible error for plaintiff to 
inject into the case evidence showing, or 
tending to show that defendants are pro- 
tected by insurance.” 

In Texas Company v., Betterton™ a witness 
for the plaintiff had been impeached by the 


1784 S. W. (2d) 738 (Tex. Civ. App., 1935) 
(error referred). 
* Footnote 4, above. 
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defendant’s attorney by way of a prior in- 
consistent statement in writing. Plaintiff 
attempted to show that the statement that 
had been used for impeachment purposes 
had been prepared for the plaintiff's witness 
to sign by an adjuster for the insurance 
company. The commission of appeals cited 
the Stone case in reversing the case, saying: 

“In holding that this presented no revers- 
ible error the Court of Civil Appeals used 
this language: ‘Appellant itself injected this 
instrument into the case. As it had exhib- 
ited the instrument to the witness to be 
offered in evidence, appellees had the right 
to inquire as to who wrote it.’ With this 
reasoning, we are not in accord. Counsel 
for plaintiff in error did not, by their cross- 
examination of the witness, inject into the 
case the question of who wrote the state- 
ment signed by him. For the purpose of 
cross-examination, that was wholly imma- 
terial. They had the right to interrogate 
the witness with reference to the truthful- 
ness of statements contained in the instru- 
ment and, by the exercise of that right, 
they did not open up the question of insur- 
ance, or invite defendant in error to go into 
that question.” 


The above reasoning wholly ignores the 
fact that the jury would naturally assume 
that a statement signed by a witness had 
been written by the witness. Its impeaching 
effect would be greatly lessened by the 
revelation that the statement did not origi- 
nate with the witness but with the agent 
of an interested party. After thus denying 
the plaintiff the right to protect his witness, 
the court further held that it would presume 
harm to the Texas Company because the 
jury might possibly be more favorable to 
it than it would be to some unknown 
insurance company which had been referred 
to as “the insurance company of the Texas 
Company.” 

Even if the rule is established that in the 
ordinary case the plaintiff should not be 
allowed to reveal the identity of the real 
defendant in the case, nevertheless, when 
the witnesses are in the employment of the 
insurance company or when its adjusters 
have influenced the .witnesses, there exists 
no sound reason why the jury should not 
be informed of these facts. The plaintiff is 
otherwise deprived of a valuable right which 
he has in all other cases, and this depriva- 
tion is to protect a party which, while deny- 
ing it is a party to the suit, still in all 
respects exercises the rights of a party. 


Criticisms 

The above criticism was voiced by Chief 
Justice Fly of the San Antonio Court of 
Civil Appeals in Carter-Mullaly Transfer 
Company v. Bustos” in the following 
language: 

“The facts of this case, if the version 
assigned by appellant is the true one, show 
that an insurance company was active in 
approaching the witnesses, in getting state- 
ments from them, and counseling and ad- 
vising with them while the trial was in 
progress, and, if the plaintiff dared to inquire 
into such conduct, a protest is made, and a 
reversal is asked because a rank outsider 
who had been approaching appellee’s wit- 
nesses had been exposed. The facts of this 
case show the extent to which the rule as 
to not exposing insurance companies can 
be carried, and it is full time to call a halt.” 


The Missouri court in Fortner v. Kelly™ 
suggested that there would be less prejudi- 
cial results if a frank and open statement 
were made by the trial court that insurance 
was involved, followed by an examination 
of the panel under oath as to whether or 
not the fact of insurance would in any wise 
influence them in considering the case. 
Clearly this would be a better expedient 
in any personal injury case in which the 
defense is entirely conducted by the insur- 
ance company, since it is entirely probable 
that the jury would be influenced less by 
the information received under these cir- 
cumstances than they would upon discovery 
of information which the defendant was 
obviously attempting to conceal from them. 


Remedial Legislation 


The problem has been met in some states, 
particularly in the field of automobile insur- 
ance, by legislation which entitles the plain- 
tiff to join the insurance company with the 
assured in the same action. The Wisconsin 
court in Fanslon v. Federal Mutual Insurance 
Company,” in reviewing the Wisconsin statute, 
said as follows: 


“We have no doubt that 85.25 was enacted 
in response to a widespread belief that inas- 
much as insurance of this nature inures in a 
large measure -to the benefit of those who 
are injured by the operation of automobiles, 
and inasmuch as by the terms of such poli- 
cies, generally speaking, the insurance com- 





19187 S. W. 396 (Tex. Clv. App., 1916) (error 
referred). 
60 S. W. (2d) 642, 227 Mo. App. 933 (1933). 
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2 215 N. W. 589, 194 Wis. 8 (1927). 








pany reserves the right to control the defense 
of actions arising by reason of such insured, 
where the liability of the owner of such 
automobile is covered by liability insurance, 
to make the owner a party to the action; 
thus not only revealing to the court and 
jury the true parties in interest to the liti- 


gation, but preventing such injustice as 
resulted in Glats v. General Acc., F. & L. 
Assur, Corp., 175 Wis. 42, 183 N. W. 683.” 


Clearly the Wisconsin court’s approach 
is in keeping with the recognition of an 
elementary principle that it is against public 
policy to permit a litigant to surrender 
control of his lawsuit to one who is shielded 
by the fiction of not being in court 

Proceeding under the authority of Article 
91la,” which requires public carriers in the 
to carry liability insurance, the courts 

f Texas have in some cases allowed joinder 
of the insurer in personal injury actions 
against the carrier. However, the cases are 
apparently conflicting. In 
Mozingo v 


state 


a leading case, 


Jones," cited in later cases, the 
court held that the owner and operator of 
a motorbus and the insurer were properly 
joined in an action to recover damages for 
plaintiff's truck with the 
this line of cases 
Was questioned in Cannon Ball 
Motor Freight Lines** and in a later case, 


Bransford Coaches 


the collision of 
defendant's bus. However, 
Grasso Vv. 
Pageway where the 


insurer was joined with the insured in an 


sustained in a collision 


held 


damage 
defendant's bus; the 


action for 


with the court 





* Texas Revised Civil Statutes 1925. 
°° 34 S. W. (2d) 622 (Tex. Civ. App., 1931) 
*81 S. W. (2d) 482 (Tex. Com. App., 1935) 





that the trial court’s action in overruling 
pleas in abatement and requiring the bus 
company to proceed to trial with the insurer 
as a co-defendant was prejudicial error, 
saying, “even if it be assumed that some of 
the jurors knew that the bus company was 
required by law to carry insurance, the 
presence of the insurer as a party defendant 
emphasized, and brought directly to the at- 
tention of the jurors the fact that the bus 
company was protected by insurance.” 


Needed in Texas: A New Rule 


In conclusion it is submitted that the 
policy in Texas of protecting the liability 
and indemnity insurance companies is of 
questionable soundness because this policy 
is based upon an unwarranted indictment 
of the jury system and an unjustified attempt 
to conceal from the triers of the facts the 
identity of the real parties to the lawsuit. 
When the presumption of jury prejudice is 
indulged in a case in which the nominal 
defendant is another corporation, the policy 
approaches absurdity. If the Texas policy 
is not reversed to allow the jury freely to be 
informed as to the parties contesting before 
them, at least the rule should not be applied in 
such a strict manner as to deprive the plaintiff 
of substantial rights which he enjoys in all 
other c When the interest or activities 
of the insurance company affects the credi- 
bility of the witnesses or the probative forc« 
the plaintiff should be allowed 


[The End] 


"33404 S. W. (2d) 471, 129 Tex. 327 (Tex 
Com. App., 1937). 


ases. 


of testimony, 
to reveal the full facts. 


FIRE PREVENTION IN THE COTTON INDUSTRY 


Every year the cotton 
due to needless fires. 

"National Board of Fire | 
seeking a way to reduce 


Ina two-year survey, 


industry 
( ‘onsequently, 
‘nderwriters have been studying the problem, 

this economic 


it was discovered that most fires 


k sses 
the 


sulfers large monetary 


fire insurance engineers of 


waste. 
are started 


by sparks which originate in a bale at the time of baling, smoulder 


sometimes for days- 
result when a metal object, 


into a cotton gin by the suction pipes. 
the engineers 


through carelessness: 
smoking within a few 
a few away from the site of 


inc he Ss of 3 
feet 


and then burst into flame. 
such as a bottle top or a nail, is drawn 


i “NO SMOKING” 


These sparks may 


However, many fires originate 
report cites a case of a manager 
sign, and only 
recent fire. 


The report includes specific recommendations for preventing cotton 


fires, through education of employees, 
hazards. 


closer attention to known 
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Opinions 


YALIFORNIA—Insolvent Foreign In- 

A surer and Sureties— Disposition of 
Dividends Received on Claim from Liqui- 
dator.—A foreign insurer filed a bond as 
a condition precedent to renewal of its 
certificate of authority to transact insur- 
ance business in California for the license 
year July 1, 1932, to June 30, 1933. About 
a year later the principal and the two sure- 
ties were in liquidation. 

The California Insurance Commissioner, 
although he had no assignments or other 
authorizations from these creditors, filed 
a claim in the California liquidation pro- 
ceedings of the surety. The primary liqui- 
dation proceeding was in Delaware, home 
state of the corporation, and the estate 
was being administered under the usual 
agreement that the California liquidation 
would act as an ancillary, passing upon 
claims and transmitting the approved ones 
to the primary liquidator for the purpose 
of having them share in Whatever distribu- 
tion might occur, the primary liquidator 
accepting and honoring the approval by the 
California liquidator. 

Some dividends were received from the 
primary liquidator. By that time the In- 
surance Commissioner discovered that to 
locate potential claimants under the bond 
would entail an expense equal to the sum 
of dividends to be received A question 
arose as to what disposition he should make 
of the amount he had already received 

Meanwhile the State of California had 
filed a claim for taxes in the insurance 
company’s liquidation \ portion was paid, 
hut the amount unpaid exceeded the amount 
of the insurer’s liquidation dividends. The 
Controller suggested that the dividends 
received by the Insurance Commissioner be 
applied on the delinquent tax owed by the 
principal 

lhe Attorney General ruled that the 
State had no valid claim to the proceeds 
of the retaliatory bond and that the money 
should be returned to the primary liquida 


Attorneys General 


of Attorneys General 


tor. The fund could not be applied to 
the delinquent tax account because the 
tax claim was without priority over other 
beneficiaries, the proceeds of the bond being 
no part of the insurer in liquidation. Neither 
were the escheat laws applicable, since it 
could not be said that the owner was 
unknown or the moneys unclaimed. Any 
trust arising out of the receipt of the money 
by the Insurance Commissioner was ex- 
tinguished by the legal impossibility of dis- 
charging it—Opinion of the California 
Attorney General, No. 50-62, May 11, 1950. 


( YOLORADO—Insurance Premiums Tax 
A —Taxability of Advance Premiums.— 
Colorado law imposes a two-per-cent tax 
on the gross amount of all premiums col- 
lected or contracted for on insurance policies 
covering property or risks within the state. 
(Chapter 87, Section 14, 1935 Colorado 
Statutes Annotated.) A question arose as 
to whether sums paid in advance for future 
premiums but not so used, either because 
of the death of the policyholder or with- 
drawal of advance premiums by the policy- 
holder, were subject to the tax. 


Advance premiums are received by in- 
surance companies on their books as cash 
and set up as premium income. Even under 
the accrual system of accounting, the 
amounts received are debited as income 
from policies, and no special account is 
created as a reserve for the contingency 
that the premiums may be refunded. Hence, 
the Attorney General concluded that pre- 
miums so received are “premiums collected 

on policies or contracts of insurance” 
and are subject to the tax. 


he result was unjust 


He recognized that t 
to insurance companies because they make 
refunds in full to policyholders or to their 
personal representatives, but must pay a tax 
on money collected which is not actually 
used for the payment of insurance pro- 
tection. He suggested a change in account- 


ing methods or legislative action to relieve 
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the inequity.—Opinion of the Colorado At 
torney General, May 11, 1950. 


prntgpengy settee cone A of State Agen- 
cies to Insure Property in Mutual Fire 
Insurance Companies.—The Attorney Gen- 
eral was asked for an opinion on the cir- 
cumstances under which it is permissible 
for the state to insure its property in 
a mutual fire insurance company, either 
domestic or foreign. Specifically, the In- 
surance Commissioner wished to know if 
a policy provision that the insured is a mem- 
ber of the company and entitled to vote 
at all corporate meetings violates the re- 
strictions in Article 9, Section 10 of the 
Florida Constitution that the credit of the 
state may not be pledged or loaned to any 
individual, company, corporation or associa- 
tion, nor may the state become a joint owner 
in a company, association or corporation. 

Chapter 632, Florida Statutes, govern- 
ing the organization of domestic mutual 
fire insurance companies, requires that the 
company exact a cash premium and fix 
the maximum contingent liability of each 
policvholder, if the policy is not issued on 
a nonassessable basis (Section 632.12). Each 
policyholder is a member of the corpora- 
tion and entitled to vote at corporate meet- 
ings. The corporation may issue a policy 
for cash premium and without contingent 
liability if it possesses a surplus of $100,000 
and the minimum capital required of do- 
mestic stock fire companies. Policies cover- 
ing state property may be issued without 
contingent liability if the policy contains 
a provision that the state may not partici- 
pate in the profits of the corporation. These 
provisions are equally applicable to admitted 
foreign mutual fire companies. 

The Attorney General ruled that the pro- 
hibition in Section 632.13 that the state 
might accept a policy of a domestic mutual 
fire company only under the condition that 
it might not participate in the profits of 
the corporation was a législative determina- 
tion that acceptance by the state of any 
“profit” in connection with such a policy 
would violate the constitutional limitation. 

He concluded, therefore, that the state 
and its departments are authorized to in- 
sure properties with domestic and foreign 
mutual fire companies if the policies are 
issued on a nonassessable and nonpartici- 
pating basis. The fact that the policy 
designates the policyholder as a member 
and entitled to vote on corporate affairs 
does not make the state a “joint owner 
or stockholder” of the company within the 
meaning of the constitutional restriction.— 
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| Opinion 
No. 050-180, April 6, 1950. 


of the Florida Attorney General, 


Florida Blue Cross—Legality of -Con- 
tribution to Blue Cross Association for 
Formation of National Stock Insurance 
Company.—The Insurance Commissioner in- 
quired whether Florida Blue Cross legally 
might contribute $5,000 from its reserve 
for contingencies to Blue Cross Associa- 
tion, an Illinois corporation, for organiza- 
tion of a national stock insurance company 
to engage in the accident and health in- 
surance business. Until the amounts con- 
tributed by the several state plans have 
been repaid from dividends of the national 
agency, all stock, other than the director's 
qualifying shares, is to be held by the Illinois 
corporation and all dividends paid to it. 

The Attorney General ruled that the 
contribution was permissible, provided that 
Florida Blue Cross did not reduce its con- 
tingency fund below statutory requirements 
or those imposed by the Insurance Com- 
missioner. The contribution was not an 
investment of corporate funds within the 
prohibition of Section 641.09, Florida Stat- 
utes, but was a lawful expenditure of funds 
of the corporation within the reasonable 
meaning of its charter powers.—Opinion 
of the Florida Attorney General, No. 050-264, 
June 2, 1950. 


“Insurance” Construed—Status of Con- 
ditional Sales Contract Assignment.—A 
corporation proposed to purchase by assign- 
ment from automobile dealers conditional 
sales contracts executed by purchasers of 
automobiles. In consideration of the corpo- 
ration’s purchase of a contract, the dealer 
guarantees the purchaser’s payment of the 
first three installments and payment of 
the full amount of the contract to all 
subsequent assignees. Primary liability to 
subsequent assignees of the contract rests 
upon the corporation after the purchaser 
has made a minimum of three installment 
payments. 

A guaranty is a contract by which one 
person. is bound to another for the fulfill 
ment of a promise or engagement of a third 
party. A guaranty is a collateral under 
taking presupposing some contract or trans- 
action as principal thereto, while a contract 
of indemnity is original and independent 
In an indemnity contract the agreement 
is to make good and save another from 
loss on some obligation which he has in- 
curred or is about to incur to a third 
person, whereas in a guaranty the promise 
is to one to whom another is answerable. 
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Since the effect of the corporation’s under- 
taking was to guarantee to the dealer that 
the purchaser executing the contract would 
pay all installments due after the first three 
had been paid, the Attorney General ruled 
that the undertaking between the corpora- 
tion and dealer would constitute a guaranty 
to pay money, not a contract of indemnity. 
—Opinion of the Florida Attorney General, 
No. 050-260, May 29, 1950. 


State Industrial Commission—Group In- 
surance for Employees— Use of State 
Funds to Pay Premiums.—The Florida In- 
dustrial Commission wished to provide 
group insurance for its employees by pay- 
ing a part of the premiums out of state 
funds. Group life insurance for public 
employees is controlled by the provisions 
of Sections 112.08-112.14, Florida Statutes, 
and Section 2, Chapter 25,189, Laws of 
1949. Section 112.08 provides that the pre- 
mium is to be derived from payroll de- 
ductions of the employees insured. 


Group sickness and accident insurance 
for public employees is governed by Sec- 
tions 112.09-112.14, subsections 642.04(2) 
and (3), Florida Statutes, and with respect 
to policy forms and other requirements 
by Chapter 642, Florida Statutes. Prior 
to the enactment of Chapter 642, group 
sickness and accident insurance was issued 
under the authority of Sections 112.08-112.14, 
which stipulate that the premium is to 
be paid from payroll deductions. 


In view of these provisions, the Attorney 
General ruled that the state industrial com- 
mission is without legal authority to use 
state funds to pay any part of the premium 
for group insurance for its emplovees.— 
Opinion of the Florida Attorney General, 
No. 050-218, April 25, 1950. 


~ ENTUCKY—Insurance Premium Re- 
ceipts Tax—Overpayment—Right to 
Refund.—Kentucky imposes a two-per-cent 
tax on all premiums received, allowing credit 
for all canceled or return premiums actually 
refunded during the year and for premiums 
on reinsurance with companies authorized 
and licensed to transact business in the 
state. (Section 342.445, Kentucky Revised 
Statutes.) An amendment, effective June 
17, 1948, extended the credit to cover divi- 
dends paid or credited to policyholders. 


Without knowledge of the amendment. 
an insurance company filed reports and 
paid taxes for the fiscal years 1948 and 1949, 
without deducting dividends, resulting in 
an overpayment. 


Attorneys General 


The Attorney General reported to the 
Director of Insurance that the law pro- 
vides for refund of overpayments. Section 
134.580, Kentucky Revised Statutes, pro- 
vides: “(1) When money has been paid 
into the State Treasury in payment of 
any state taxes except ad valorem taxes, 
whether payment was made voluntarily or 
involuntarily, the Department of Revenue 


shall refund . . . any overpayment of 
tax and any payment where no tax is due 
(2) . . .. The refunds authorized 


by this section shall be made in the same 
manner as other claims on the State 
Treasury are paid . . . . (3) Nothing in 
this section shall be construed to authorize 
the department to make or cause to be 
made any refund except within two years 
from the date the money was paid into the 
State Treasury 


The Attorney General ruled that the 
credit could not be allowed for the over- 
payments on other fees or taxes, but the 
refund “shall be made in the same manner 
as other claims on the State Treasury,” 
provided the refund is made within two 
years from the date the money was paid 
into the state treasury.—Opinion of the 
Kentucky Attorney General, May 16, 1950. 


M ARYLAND — Liability of Operator 
i of Commandeered Vehicle to Third 
Party—Violation of Rules of Road.—A 
motorist was directed by a police officer to 
pursue a person who had committed a 
criminal offense. In doing so, the motorist 
exceeded the legal speed limit and disre- 
garded a “stop” traffic signal, resulting in 
a collision with another vehicle and causing 
personal injuries and property damage. Was 
there any civil liability on the part of the 
operator of the commandeered vehicle to 
the third party injured as a result of the 
violations of the rules of the road? The 
motorist claimed that his operation of his 
automobile in such a manner was by direc- 
tion of the police officer. 


Under Maryland laws an _ authorized 
emergency vehicle is favored above other 
vehicles only when responding to an 
emergency or in the immediate pursuit of 
an actual or suspected violator of the law 
and while giving audible signal by siren, 
exhaust whistle or bell. In spite of this 
favored position, an authorized emergency 
vehicle must slow down and proceed cau- 
tiously past red or stop signals, and the 
driver always has the duty to drive with 
due regard for the safety of others. These 
provisions apply with equal force to the 
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driver of a commandeered civilian auto- 
mobile as to a policeman in a clearly marked 
police car.—Opinion of the Maryland At- 
torney General, May 31, 1950. 


N EBRASKA—Motor Vehicle Safety Re- 
1 sponsibility Act—Right of Insurer to 
Limit Liability—A question arose as to 
whether the filing by an insurance company of 
Form SR 22 with the Department of Roads 
and Irrigation would extend the insurer’s lia- 
bility to all accidents in which the operator 
might be involved, even though he was not 
operating the insured employer’s vehicle. 


Form SR 22 is filed with the depart- 
ment to satisfy the requirements of Section 
60-551 of the Motor Vehicle Safety Re- 
sponsibility Act, which requires: ‘When- 
ever any person required to give proof of 
financial responsibility hereunder is or later 
becomes an operator in the employ of any 
owner, or is or later becomes a member of 
the immediate family or household of the 
owner, the department shall accept proof 
given by such owner in lieu of proof by 
such other person to permit such other 
person to operate a motor vehicle for which 
the owner has given proof as herein pro- 
vided. The department shall designate the 
restrictions imposed by this section on the 
back of such person’s license.” 


The question was raised because of language 
contained in Section 60-535, which states 
that “Such operator’s policy of liability 
insurance shall insure the person named 
as insured therein against loss from the lia- 
bility imposed upon him by law for dam- 
ages arising out of the use by him of any 
motor vehicle not owned by him.” 


The Attorney General ruled that Sec- 
tion 60-535 only defines an operator’s policy 
of liability insurance, whereas Section 60-551 
provides for a limited form of proof of 
financial responsibility and permits the issu- 
ance of a restricted form of operator’s 
license when this proof is furnished. Sec- 
tion 60-535 does not apply to a _ policy 
solely insuring the insured named in the 
policy against liability resulting from the 
maintenance or use, by persons in the em- 
ploy of the insured or on his behalf, of 
motor vehicles not owned by the insured. 
The insurance company has a right to 
limit its liability under Section 60-551 and 
to indicate to the department on Form 
SR 22 that its liability under the policy is 


restricted to the requirements of that sec- 
tion.—Opinion of the Nebraska Attorney 
General, June 21, 1950. 


Municipality's Liability to Rural Land- 
owner—Negligence of Volunteer Firemen. 
—In the absence of a contract between 
a rural fire protection district and a city 
for mutual protection and assistance in case 
of fire, is a municipality liable to a rural 
landowner for the negligent acts of its 
volunteer firemen while fighting a fire out- 
side the city limits? 


Ordinarily a municipal corporation in- 
curs no civil liability for the negligence 
of its firemen, whether members of the city 
fire department or members of a voluntary 
fire department. The basis for this rule 
is that it is contrary to sound public policy 
to hold the municipality liable for the negli- 
gence of its agents in the performance of 
a public duty. 


The individual firemen, however, could 
be held liable. It is doubtful that individual 
firemen could escape liability for their own 
personal acts of negligence even by con- 
tract, as such contracts are usually held to 
be contrary to public policy and void.— 
Opinion of the Nebraska Attorney General, 
June 21, 1950. 


ORTH CAROLINA—Life Insurance 

Proceeds—Death of Beneficiary Prior 
to Death of Insured—Descent and Distri- 
bution.—“A” purchased a life insurance 
policy, designating his mother as beneficiary 
Later he married. He died intestate, fol- 
lowing the death of his mother, without 
having changed the beneficiary in the policy. 
Were the proceeds payable to the insured’s 
administrator or to the personal representa- 
tive of the beneficiary’s estate? 


If the insured reserves the right to change 
the beneficiary or to divert the proceeds 
upon the death of the beneficiary prior to 
the death of the insured, the proceeds are 
payable to the insured’s administrator, to 
be distributed as other personal property 
belonging to the decedent. If the insured 
has not reserved the right to change the 
beneficiary or to divert the proceeds, and 
the insured’s death follows that of the 
beneficiary, the proceeds are payable to the 
hbeneficiary’s estate, to be distributed as 
other personal property of the estate- 
Opinion of the North Carolina Attorney 
General, May 19, 1950. 


Two housing research projects—one to study the housing market and the other 

to provide information on residential mobility—are to be made by Columbia 

University under the Housing and Home Finance Agency housing research 
program. 
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‘i =©State Department Rulings 





Amendments to Uniform 
Accounting Regulations 
Adopted in Two States 


New York and Pennsylvania have ap- 
proved the amendments to the uniform 
accounting regulations adopted by the Na- 
tional Association of Insurance Commis- 
sioners at their annual meeting in Quebec 
City on June 15. The amendments, dealing 
with uniform classification of expenses, be- 
come effective in these two states on Jan- 
uary 8, 1951. (The full text of the amendments 
appears on pages 361—362 of the May, 1950 
issue of THE INSURANCE LAW JOURNAL.) 


Revised Group Life Rates 
in Effect in New York 


Revised initial premium rates for group 
life insurance (“T” rates) became effective 
in New York on July 1. .-The New York 
Insurance Department stated that the new 
rates are the result of improved mortality 
experience and decrease in interest rates 
since the establishment of the former “T” 
rates in 1926. The last session of the New 


\ 


York legislature, in recognition of these 


trends, amended Section 204, subdivision 2 


of the prescribe the 
Table 
at three per cent 
for the computation of net 
roup life insurance premiums. (New York 
Senate Bill 2737, approved April 1, 1950, 
effective July 1, 1950, Chapter 360, Laws 
1950. See the June, 1950 issue of THE INn- 
SURANCE LAW JOURNAL, pages 439, 440.) 


Insurance Law, to 
Standard Ordinary 


of Mortality and interest 


Commissioners’ 


as standards 





The former “T” 


rates applied to groups 
of fifty o1 [ 


more In 1947, because of a 
change in the statutory definition of group 
were made ap- 
plicable to groups of twenty-five or more 


life insurance, these rates 


persons. 
Because of the greater expense incurred 
in writing policies on small groups of lives, 


the new “T” rates include a provision for 


State Department Rulings 


expenses of $1.80 per $1,000 of insurance. 
This expense allowance applies only to the 
first $75,000 of insurance. In addition, an 
expense factor of ten per cent of the net 
premium applies uniformly 
the amount of insurance. 


regardless of 


For the smaller groups providing insur- 
ance up to $75,000, the new “T” 
expected to produce approximately the same 
premium as the former rates. Although 
the change for any particular policy de- 
pends upon the age distribution for the 


rates are 


group, a reduction in average rates is ex- 


pected for the larger groups. This results 
because the mortality rates under the Com- 
Ordinary Table are 
lower for younger ages than those of the 


missioners’ Standard 


former mortality standard This differ- 
ential decreases with advancing age until 
the rates under the new table reach or 


exceed those formerly prov ided 


made no change in the 
employee’s maximum rate of contribution 
of sixty month per $1,000 of 


insurance 


The revision 


cents per 
However, the Insurance Depart 
ment is studying the subject preparatory 


to taking action. 


Californ’a Greup Disabi’ity 
Policies—Standard Provisions 
Rules Amended 

Insurance Commissioner Downey of Cali 
No. 58, dated May 24, 


important 


fornia, in Ruling 


1950, 


ments to the rules 


announce amend 





roverning standard and 
optional provisions for group disability in- 
policies The changes affect the 
cancellation and 


surance 
hospital benefits clauses 
The ruling appears in full text below: 

“The Insurance Commissioner’s rules and 
Group Disability 
Article 2, Subchapter 


regulations relative to 
Policies embodied in 
? 


Title 10 of the 
Administrative Code, are 


Chapter 5 California 


hereby amended 


as follows: 
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“Amendment No. 1 


“Paragraph (b) of Section 2223 is amended 
to read: 


“(b) They shall be set forth in the policy 
in groups as follows, but need not be 
numbered: 


“(1) Standard Provisions 4, 5, 6 and 7 
shall be grouped together under the cap- 
tion ‘Notice and Proof of Claim’ or under 
the caption ‘Notice and Proof of Loss’. 


“(2) Standard Provisions 9, 10 and 11 
shall be grouped together under the cap- 
tion ‘Payment of Claim’ or under the cap- 
tion ‘Payment of Loss’. 


“(3) The other Standard Provisions, 
Standard Provisions 1, 2, 8, 13, 14 and 
Optional Standard Provision 16 may be set 
forth in the policy under appropriate head- 
ings but need not be grouped in any particu- 
lar manner except that Standard Provisions 
1 and 2 shall be grouped together under an 
appropriate caption or captions. 


“(4) Standard Provision 17 when used 
may be set forth in the policy as a separate 
standard provision under an appropriate 
heading, or the substance or effect thereof 
may be included in the policy as a part of 
the statement of the hospital benefits in 
conformity with the instructions for its 
use, 


“In the event the order set forth under 
(b) is used no submission of forms to the 
Insurance Commissioner for his approval 
will be accepted unless such submission is 
accompanied with a schedule showing clearly 
where each standard provision can be found, 
or unless each standard provision is clearly 
identified by notations on the policy form 
itself. 


“Amendment No. 2 


“Section 2232 is amended to read: 


2232. Any group disability policy is- 
sued or delivered to amy person in this 
State and containing any provision set 
forth below, shall embody such provision 
in the words hereinafter set forth for such 
provision, subject, however, to the ‘General 
Instructions and Rules Applicable to all 
Standard Provisions’ and to the instruc- 
tions specifically applicable to each such 
provision: 


“(1) Relative to Cancellation at the in- 
stance of the insurer. 


“(2) Limiting the amount of the in- 
demnity to a sum less than the amount 
stated in the policy and for which the 
premium has been paid. 
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“None of the Optional Standard Provi- 
sions set forth in the Insurance Code for 
use in individual disability policies except 
as hereinafter set forth are applicable to 
group disability insurance. Insofar as they 
are not applicable because the subject mat- 
ter of such provisions are not consistent 
with group disability insurance no provi- 
sion incorporating such subject matter shall 
be set forth in any group disability policy. 
The instructions under the heading for 
each optional standard provision indicate 
whether or not, or to what extent the sub- 
ject matter of each such standard provi- 
sion as set forth in the Insurance Code 
for use in individual disability policies may 
be used in group disability polices. 


(a) Standard Provision 16. The insurer 
may cancel this policy at any time by 
written notice delivered to the employer 
or mailed to his last address as shown 
by the records of the insurer, together 
with cash or the insurer’s check to the 
employer for the unearned portion of the 
premium actually remitted to the insurer, 
and such cancellation shall be without 
prejudice to any claim originating prior 
thereto. 


“(b) Standard Provision 17. The hos- 
pital benefits otherwise payable to insured 
employees hereunder shall be reduced by 
the amounts of additional benefits during 
hospital confinement to which such em- 
ployees shall become entitled pursuant to 
the California Unemployment Insurance 
Act or any voluntary plan approved there- 
under which is specifically identified in 
this policy or in the application therefor 
or in a rider attached to this policy specifi- 
cally referring to this provision, as such 
plan is constituted on the effective date 
of this policy or such rider, as the case 
may be. 

“Instructions 


“(1) This provision may be used only 
in a group policy providing hospital bene 
fits and there shall be no other provision 
in any group disability policy limiting the 
amount of the indemnity to a sum less than 
the amount stated in the policy and for 
which the premium has been paid. 


“(2) In lieu of incorporating this Stand- 
ard Provision 17 in the policy, an insurer 
may, at its option, incorporate the sub- 
stance or effect thereof, or a provision 
more favorable to insured employees, in the 
statement of the hospital benefits of the 
policy by way of an affirmative statement 
of the benefits applicable to those em- 
ployees who are also entitled to additional 
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benefits during hospital confinement under 
the California Unemployment Insurance 
Act or an existing Voluntary Plan ap- 
proved pursuant thereto, or applicable to 
a period of time for which such additional 
benefits are payable, or to both. 


“(c) Standard Provision 18 


“Instructions 


“There shall be no provision in any 
group disability policy providing for the 
deduction of any premiun or contribution 
from the amount paid in settlement of 
claim. 

“(d) Standard Provision 19 


“Instructions 


“Except as may result from the proper 
use of Standard Provision 17 there shall 
be no provision in any group disability 
policy affecting the amounts of benefits by 


reason of other insurance by the same 

insurer. 

“(e) Standard Provision 20 
“Instructions 

“In group disability insurance, provi- 


sions relative to age limits of the policy 
with respect to the coverage of the in- 
dividuals insured are customarily matters 
taken care of in the eligibility or benefit 
clauses of the policy, and since a large va- 
riety of situations are covered by such 
clauses no provision standard for all forms 
is applicable to such age ‘limits of group 
disability insurance. Therefore, no form 
of Standard Provision 20 is promulgated, 
and insurers may include in group disability 
policies such provisions relative to the age 
limits of the policy as. they desire.” 


California Group Hospital 


Policies—Standard Provision 
Interpreted 


Following promulgation of standard pro- 
vision seventeen for use in group hospital 
policies, as contained in Ruling No. 58, In- 
surance Commissioner Downey issued a 
special bulletin explaining the scope of and 
interpreting his ruling. 

The ruling was necessary in order to 
permit the integration of group hospital 
coverage with the additional benefits dur- 
ing hospital confinement added to the Cali- 
fornia Unemployment Insurance Act by 
the 1949 legislature. The prohibition in 
Section 10,113 of the California Insurarice 
Code against incorporation by reference, 


State Department Rulings 


and the prohibition in the Insurance Com- 
missioner’s promulgated regulations against 
provisions. in group disability policies for 
proration on the basis of other insurance, 
combined to prevent full integyation. 


The Insurance Commissioner declared 
that insurers could partially achieve the 
desired integration by the following means: 


“(1) The hospital policy could eliminate 
entirely from its coverage employees while 
entitled to benefits under the C. U. I. Act. 
This is permissible for the same reasons 
that the Workmen’s Compensation excep- 
tion, commonly used in disability insurance, 
is permitted. 


“(2) The hospital policy could require 
a waiting period for a specified number of 
days (e.g. 12 days), or provide a benefit 
in a lesser amount for such specified num- 
ber of days than for other days of hos- 
pitalization. This amounts, in principle, 
only to a waiting period such as is com- 
monly found in disability insurance. 


“(3) The coverage of the hospital policy 
could, in effect, provide coverage to take 
up where the benefits provided in a U. C. D. 
policy attached to and made a part of the 
hospital policy cease. 

“(4) In addition, forms have heretofore 
been submitted or authorized which in 
effect eliminated coverage for the first 12 
days of hospitalization or provided a lesser 
amount of coverage for such days and 
then went on to provide that an employee 
not entitled to State Plan benefits during 
such period of 12 days would be entitled 
to the larger benefits. The effect of the 
present promulgation upon these provisions 
will be discussed in greater detail herein- 
after. 

“This promulgation will not, of course, 
have retroactive effect, but forms hereto- 
fore authorized will remain subject to the 
jurisdiction over the forms given to the 
Commissioner by the laws of this State, 
including his power to withdraw authoriza- 
tion on such grounds as, in his opinion, 
would have authorized disapproval upon 
original submission of the forms. Forms 
hereafter to be authorized, however, will be 
subject to the requirements of this promul- 
gation. 

“The effect of the present promulgation 
on the provisions of hospital policies dey 
signed to integrate their coverages with 
U. C. D. insurance may best be considered 
by applying significant parts of the promul- 
gation itself to specific instances of sug- 
gested policy provisions. 
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“First, it must be pointed out that In- 
struction No. 2 permits the incorporation 
of the substance or effect of Standard 
Provision 17 in the statement of the bene- 


fits of the hospital policy. It is contem- 
plated that for the most part this per- 
mitted method will be used by insurers, 
and since few questions have suggested 
themselves as to the use of haec verba of 
the promulgated form of Standard Provi- 
sion 17, our discussion herein will be largely 
confined to the problems raised in connec- 
tion with the use of the substance or 
effect of Standard Provision 17 in the 
statement of benefits. 


“(A) Affirmative Statements of Benefits: 


“It was intended by the requirement of 
an affirmative statement of benefits that 
the policy must express the coverage by a 
categorical and direct statement of the 
benefits to which an employee is entitled. 
As long as one specific amount or an 
amount determinable by a simple arithmetic 
subtraction or addition, is provided in the 
policy for employees entitled, or while en- 
titled, to U. C. D. benefits, whether under 
a voluntary plan or otherwise, and a differ- 
ent amount for employees not entitled, or 
while not entitled, to such benefits, this 
requirement has clearly been met. The 
requirement is not met by a benefit clause 
which first promises the larger benefit and then 
proceeds to reduce coverage by the amount 
to which the employee may be entitled 
pursuant to the C. U. I. Act, whether 
voluntary plans are included in such re- 
ductions or not. This can be done only 
by using Standard Provision 17 itself. Even 
if reference to State Plan benefits only is 
made, there is an inconsistency with the 
promulgated form of Standard Provision 
17, which inconsistency is prohibited by 
Section 10270.9 of the California Insurance 
Code. The requirement is that the lesser 
benefit be promised, in an affirmative man- 
ner, as a separate and distinct benefit paya- 
ble under the circumstances specified and 
not as a reduction, because of such cir- 
cumstances, of a larger benefit otherwise 
promised. 


“With respect to the type of provision 
outlined in the paragraph numbered (4) 
above which provides that during the pe- 
riod otherwise eliminated, or for which 
lesser benefits are otherwise affirmatively 
promised, employees not entitled to U. C. 
D. benefits shall be entitled to the full 
benefits of the policy, the benefit provision 
of the policy as a whole complies with 
this requirement if such provision is in the 
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form of an affirmative promise or state- 
ment. At this point, however, we wish 
to caution against benefit clause language 
which attempts to condition coverage on 
the claimant’s proving the negative—that 
he is not entitled to U. C. D. benefits—or 
which attempts to create a presumption, 
which the claimant must negative, that he 
is entitled to U. C. D. benefits for the 
first 12 days. Not only is such a provi- 
sion inconsistent with the requirement that 
the benefit be stated in an affirmative 
manner, but it is inconsistent with the 
standard provisions relative to proof of 
loss, which cover the field of required 
proofs of loss and which basically con- 
template that the claimant be required to 
make affirmative proof of loss. 


“(B) The Requirement Of Standard 
Provision 17 That the Voluntary Plan Be 
Specifically Identified in the Application 
for the Policy or in the Rider Attached 
Thereto: 


“This language contemplates that at the 
time of the negotiation of the benefits 
and provisions of the group hospital policy, 
a specific plan of U. C. D. coverage in 
effect, installed, or fully negotiated for in- 
stallation, shall have been taken into con- 
sideration; that such specific plan of U. C. 
D. coverage shall be clearly identified in 
the application or policy; and that there 
shall be a new meeting of the minds of 
the parties to the group hospital policy if 
its benefits are to be affected by any 
subsequent change in a voluntary plan of 
U. C. D. coverage. If the voluntary plan 
is changed, it is contemplated that a rider 
or endorsement to the group policy will 
be used to integrate the coverage of the 
group hospital policy with the new or 
changed voluntary plan. 


“Attention is called to the fact that 
since the rider has the effect of changing 
the amount of hospital benefits provided 
in the policy, such rider requires execution 
by the insurer and signed acceptance by 
the employer. 


“The benefit clause of the group hospital 
policy must make clear precisely what U. 
C. D. coverage is to affect the benefits of 
such policy, and if any voluntary plan 
benefits are to affect the coverage, then 
the benefit clause itself must by its terms 
identify the plan, or refer to the plan 
elsewhere properly identified. If only State 
Plan benefits are to affect coverage no 
further identification of the plan is neces- 
sary 


(Continued on page 518) 
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New York Disability Benefits 
Can Be Carried on Binder 


Disability benefits insurance in effect in 
New York may be carried on binder during 
July, according to a bulletin issued by Mary 
Donlan, chairman of the Workmen’s Com- 
pensation Board and administrator of the 
disability benefits law. 

The bulletin states: 

“Inquiry has been made as to whether 
a carrier may file Form DB-820, Certificate 
of Insurance, for an employer prior to the 
date the carrier issues a policy insuring the 
employer’s compliance with Article 9 of 
the Workmen’s Compensation Law. 


“In order to facilitate the filing of Form 
DB-820 on behalf of employers, carriers are 
authorized during the month of July, 1950, 
to substitute the words ‘will issue’ for the 
words ‘has issued’ in the certificate of insur- 
ance, provided the carrier completes Form 
DB-820 in all other respects including the 
furnishing of the policy number. 


“Where such an amended Form DB-820 
is filed, the carrier shall issue the policy 
identified in Item ‘g’ of Form DB-820 within 
30 days of the date entered in item ‘Date 
Signed’ on Form DB-820. 

“In regards to the need for prompt filing 


of certificates of insurance, reference is made 
to Interpretive Bulletin DB No. 32.” 


Public Service Record 
of Casualty Insurers Cited 


The national average for workmen’s com- 
pensation rates has decreased eighteen per 
cent since 1938; manufacturers’ bodily in- 
jury liability rates have declined eighteen 
and four-tenths per cent; owners’, landlords’ 
and tenants’ property damage liability rates 
have dropped twenty-five per cent; and 
decreases in the fidelity and surety field 


have ranged from twenty to sixty-five 
per cent. 
News . . Articles . . Books 








This was the impressive record cited by 
Mr, J. Dewey Dorsett, general manager of 
the Association of Casualty and Surety 
Companies, in a speech before the annual 
meeting of the Insurance Federation of 
Ohio in Columbus on June 6. 


Not only have casualty and surety com- 
panies reduced rates during a period of eco- 
nomic inflation, but coverages have been 
extended. Mr. Dorsett predicted that in 
time the great majority of insureds will be 
able to meet almost all of their insurance 
needs within a single policy contract. 

Describing the promotion of highway 
safety by casualty and surety companies 
as a public service, Mr. Dorsett described 
a four-point program calling for both legis- 
lative and educational action which the 
companies are preparing to propose for 
Ohio. The program recommends: 

1. Enactment of a security type safety 
responsibility law; 

2. Enactment of a modern driver licens- 
ing law; 

3. Enactment of a law requiring official 
periodic inspection of motor vehicles; and 

4. Introduction of adequate safe-driver 
education courses in every high school 
in Ohio. 

In advocating the security type safety re- 
sponsibility law, Mr. Dorsett stated that 
only one state had adopted a compulsory 
law and that it had resulted in higher in- 
surance rates, gave incomplete protection 
and had not reduced traffic accident rates. 

Mr. Dorsett stated that wider knowledge 
of these significant public services performed 
by the insurance industry would do much to 
combat the problem of government inter- 
vention and to-preserve our free enter- 
prise system. 


New Jersey TDB Payments 


Increased payments that went into effect 
July 1 under the New Jersey disability 
benefits law will be paid only to covered 
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WHERE INSURANCE MEN WILL MEET 
; I 
American Bar Association.—The In- Insurance Department has initiated a t 
surance Section of the American Bar study of policy approval laws and ad- . 

| Association will convene from Septem- ministrative practices in the field of life, 

ber 18 to 20 at the Willard Hotel in accident and health insurance. The 
Washington, D. C. purpose of the study is to determine ( 
a ey ee ek what areas in the field of policy ap- ] 

nusl meeting of the American Life proval would be suitable for interstate 
Convention will take place from Oc- cooperation aimed at uniformity. U 
tober 3 to 6 at the Edgewater Beach The Insurance Company of North I 
Hotel in Chicago, Illinois. America submitted to the Reinsurance c 
| ici ' ; Committee a proposal for the estab- a 
Jao = ee Se lishment of an American market for re- J 
| meeting of insurance “medicos” will be eee f 
held at rs 1 ean New York admitted insurers, who escape taxation. 7 
City on October 19 and 20. \ subcommittee recommended that the : 
Federation of Insurance Counsel.— All-Industry Committee appoint a sub- a 
The annual meeting of the Federation committee to formulate a proposed bill i 
of Insurance Counsel will be held at for uniform qualifications for and I 
the Traymore Hotel, Atlantic City, licensing of agents and brokers. \ 
New Jersey, from September 14 to 16. The Commissioners’ midwinter meet- I 
J — ing will be held at the Biltmore Hotel I 
nt cee we, in Los Angeles, California, from De- a 

its annual meeting from July 6 to 8 at Caner 80a "E>. 

Greenbrier, White Sulphur Springs, National Association of Life Under- ] 
West Vieginia, “James B. Donovan griters Five hundred representatives ! 

i = of labor, business and industry attended 

Casualty | v nderwriters, led the open 4 conference on employee pension plan- 
forum discussion on- Use of Other ning sponsored by the National Associ- . 
Automobiles, Drive Other Car COv- ation of Life Underwriters at Hotel l 
“age. A forum = The Effect of Hollenden in Cleveland on June 28. n 
| Atomic Energy on Underwriting, waS Ernest Hahne, president of Miami Uni- . 
nar wee sed rreeee > 7 of cost factors for the guidance of those 
Studies, Oak Ridge, Tennessee. interested in sound pension planning. t 
National Association of Insurance Assuming that the 30,000,000 workers a 
Commissioners. — Insurance Commis- ©V& sixty-five years of age living in 
sioner W. Ellery Allyn of Connecticut 1960 were continually covered under t 
was elected president of the NAIC, to Present pension plans, the reserve be- t 

succeed Forbes of Michigan, at the an- hind these pensions would equal $55 
nual meeting of the Association in _ Dillion, he declared. Further emphasiz- t 
Quebec City from June 12 to 16. Other '"8 the scope of the program, President t 
officers elected were: Frank Sullivan of | Hahne stated that if reserves were set U 
Kansas, vice president, and George aside to provide a $100 per month pen- 0 
3owles of Virginia, secretary-treasurer. sion for the same 30,000,000 workers, a 
The following members, representing “ reserve of S272 Som Wet Be Seeded. ( 
zones, were elected to .serve on the Third Hemispheric Insurance Con- I 
Liaison Committee with the Federal ference.—This conference will be held v 
l'rade Commission: Charles F. Har- in Santiago, Chile, from October 4 hn 
rington of Massachusetts, Harold Cheek to 10 ; : 
of North Carolina, J. Edwin Larson of F ; b 
Florida, Lewis B. Hershey of Illinois Thirty-eighth National Safety Con- i b 
and Donald F, Dickey of Oklahoma. gtess and Exposition. — This year’s : . 
Superintendent Dineen informed the meeting will be held in Chicago, IIli- j h 
executive committee that the New York _ nois, from October 16 to 20. 3 D 
fp 
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employees who are disabled after that date. 
Those receiving payments prior to that 
period will continue to receive the benefits 
under the old $9 to $22 weekly limits until 
expiration of their benefit period. 


California U. C. D. Benefits Are 
Deductible from Gross Income 


California workers are entitled to deduct 
unemployment compensation disability benefits 
from gross income under Section 22 (B) (5) 
of the Internal Revenue Code, according to 
an Internal Revenue Bureau ruling issued 
June 26. (I. T. 4015.) 

The Bureau held that a state-administered 
plan is a form of health and accident insur- 
ance within the requirements of the Code 
Section. The ruling further declared that 
a voluntary plan approved by state author- 
ity “constitutes a contract of insurance” 
between the employer and employees under 
which fixed amounts of compensation for 
personal injuries or sickness. for a fixed 
period is provided. Therefore, such a plan 
also meets Code requirements. 


Fortune, Holiday 
and New York Times 
Spotlight on Insurance 


Holiday magazine’s July issue contained 
an article on Hartford, Connecticut’s $6 bil- 
lion insurance empire, which receives $4 
million in premiums each day. Entitled 
“Yankee Capital,” the article describes the 
activities of the 185,000 residents who work 
directly for the insurance companies and the 
thousands more who are employed by banks 
and brokerage companies. Hartford Fire 
Insurance Company, chartered in 1810, is 
the oldest stock company still operating in 
the state. 

In the July issue of Fortune is a study of 
the fire and casualty insurance business in 
the United States, with particular emphasis 
upon the effect of the S. E. U. A. decision 
on the framework of their operations. The 
article, entitled “The Underwriters: When 
the Supreme Court Said Insurance Was 
Commerce, Their World Turned Upside 
Down,” in discussing multiple line under- 
writing, concluded: “The problem that has 
plagued underwriters arises not out 
of their performance, which has been superb 
but out of the perplexities inherent in the 
business—perplexities that have withstood 
many brave attempts to unravel them. Per- 
haps this problem will be simpler if the 
promised day arrives when a company is 
plainly and comprehensively an insurance 


News . . Articles . . Books 


company—an insurance company that is not 
forced to quibble and equivocate over defini- 
tions and differentials, but can boldly un- 
derwrite its agents and in a full and free 
application of the law of large numbers 
write, at the proper price, as much insur- 
ance, and of whatever kind, as it likes. 
Such a company would be easier to under- 
stand, and to love.” 

The latest addition to Manhattan’s sky- 
line—Mutual Life Insurance Company’s 
new building—received graphic coverage in 
a twenty-four page New York Times Sun- 
day supplement, June 25. Pictures and cap- 
tions described the building, the business 
and its employees. 


Public Relations Program 
for Insurance— 
First Doctorate Awarded 


The first doctorate to be granted by any 
university for a thesis on public relations 
was awarded on June 8, 1950, at Columbia 
University’s 196th commencement exer- 
cises to Frank Lang, research Director for 
the Association of Casualty and Surety 
Companies. 

Dr. Lang’s thesis, “The Application of 
Public Relations Management to Big Busi- 
ness—A Public Relations Program for In- 
surance,” presents an objective, scientific 
analysis of present-day problems. The au- 
thor of numerous magazine articles on 
insurance, research and marketing, Dr. 
Lang has been head of the Association’s 
department of research for six years. His 
book, Workmen’s Compensation—Monopoly 
or Free Enterprise? was published in 1947. 
The book was the first detailed account of 
the part played by private insurance compa- 
nies in the growth and development of 
workmen’s compensation insurance as con- 
trasted with monopolistic state funds. 


ARTICLES 


New Jersey Tort Doctrines . . . The 
author presents a comprehensive survey of 
the New Jersey tort decisions of the past 
year and evaluates the present judicial tech- 
niques for the solution of tort policy prob- 
lems in the state-—Glasser, “An Evaluation 
of New Jersey Tort Doctrines: The 1948- 
1949 Decisions,” Rutgers Law Review, Janu- 
ary, 1950. 


Appellate Methods and Reform . . 
How has the movement for improving the 
administration of justice taken shape in the 
state courts? In what states have the great- 
est reforms been accomplished ?—Parker, 
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“Improving Appellate Methods,” New York 
University Law Review, January, 1950. 


Pennsylvania and the Insurance Agent 
. . . In this article, payment of insurance 
premiums through an agent is discussed, 
together with the “credit” and “possession” 
theories, volunteer payments by the agent 
on behalf of the insured and payments on 
the credit of the agent with the company. 
Leading Pennsylvania cases are cited.— 
Green, “Payment of Insurance Premiums 
Through an Agent in Pennsylvania,” Dickinson 
Law Review, March, 1950. 


Justice Frank Murphy .. . Although 
history has not yet had time to record a 
mature, detached judgment of the judicial 
career of Supreme Court Justice Frank 
Murphy, a preliminary appraisal by his one- 
time law clerk reveals his significant and 
lasting legacy to our law. This article is a 
fine tribute to a most remarkable jurist.— 
Gressman, “Mr. Justice Murphy—A Pre- 
liminary Appraisal,” Columbia Law Review, 
January, 1950. 


BOOKS 


Survey of Government and 
Private Insurance Programs 


Government Insurance in the United States. 
Association of Casualty and Surety Com- 
panies, 60 John Street, New York 7, New 
York. 1950. $2. 

This study, prepared under the direction 
of Frank Lang, manager of the Associa- 
tion’s research department, represents the 
first complete compilation of factual infor- 
mation on the operation and administration 
of federal and state insurance. 


The first part of the book covers such 
federal insurance systems as workmen’s 
compensation, retirement and disability in- 
surance for federal employees, federal de- 
posit insurance, mortgage and home loan 
insurance, old age and survivors insurance, 
crop insurance, railroad retirement and un- 
employment insurance, United States Gov- 
ernment and National Life Insurance. 


The second part of the book, devoted to 
state insurance, includes chapters on public 
property insurance, bank and public deposit 
guaranty funds, public official bonding funds, 
retirement programs, Torrens title insur- 
ance, hail insurance, life insurance, work- 
men’s compensation, cash sickness disability 
insurance and second injury and security funds. 


Information on the number of persons 
covered, the amount of benefits or claims 
paid, and the income, expenditures and 
assets is given for each type of insurance. 


Many of the government insurance pro- 
grams are known only to the few people 
directly affected by them. Tracing the 
growth and development of these systems, 
the study shows to what an extent the gov- 
ernment has entered a traditional field of 
private enterprise, how government funds 
frequently are permitted to operate in dis- 
regard of established insurance principles, 
and how in many instances some or all of 
their costs are borne by general or spe- 
cial taxes. 

A knowledge of the nature of these pro- 
grams and their operations should be a va!ls1- 
able aid to reaching an informed and 
enlightened judgment as to how we may 
best fulfill the present and future health and 
economic security needs of the Amer- 
ican people. 


STATE DEPARTMENT RULINGS—Continued from page 514 





“(C) The term ‘hospital policies’ or 
‘hospital benefits’ includes all riders and 
provisions of group disability policies in- 
corporating hospital benefits or special bene- 
fits during or on account of hospital con- 
finement for accident or sickness and all 
the foregoing principles apply in each case. 

“(D) In Instruction No. 2, it will be 
noted that the affirmative statement may 
make the benefits applicable on the basis 
of employees’ U. C. D. status or on the 
basis of periods of time, or on both bases. 
The purpose of this is to make clear that 
it is proper to base the amount of benefits 
either on the classification of employees or 
upon periods of time during which covered 
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employees are or are not entitled to U. C. 
D. benefits, or that both such bases may 
be used in specifying the benefits. 

“(E) With respect to individual certifi- 
cates, it will be acceptable to use in the 
certificate general language indicating, in 
effect, that the group hospital policy cov- 
erage takes up where the benefits during 
hospital confinement under that U. C. D. 
coverage identified in the master policy 
cease. In such case, it will not be neces- 
sary to reissue certificates should a change 
in the U. C, D. coverage require a renegotia- 
tion of the benefits and premiums of the 
group hospital policy.” 
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The conflicts problems are troublesome 
enough. When they arise they are but the 
beginning of the problem of the relationship 
between the incontestability clause and the 
suicide restriction. For after any conflicts 
problem has been resolved, there usually 
remains a problem of construction. The 
variations of the incontestability clause may 
reflect the variations which are found in the 
statutes requiring such clauses. 

In the table presented with this article, 
citations are given to the statutes requiring 
incontestability clauses. Classifications have 
been made of those jurisdictions which have 
no incontestability statutes (Column A in 
the table), jurisdictions in which suicide is 
specifically excepted in the incontestability 
statutes (Column B) and jurisdictions in 
which suicide is not set forth as an allow- 
able exception in the incontestability statutes 
(Column C). Where certain provisions of 
the incontestability statutes are qualified by 
other statutory provisions or do not fit 
neatly within the classifications set up, ap- 
propriate notations in the column of cita- 
tions have been made. 


Statutes Requiring Incontestability Provisions . 
in Life Insurance Policies 


States checked in Column A have no incontestability statutes. States checked in Column B 
have incontestability statutes specifically excepting the risk of suicide. States checked 
in Column C have incontestability statutes which do not specifically 
except the risk of suicide. 


Deering’s California Codes (Insurance) 


Citation 


Code of Alabama 1940, Title 28, Secs. 6, 7, 233 
4 Arizona Code Ann. 1939, Sec. 61-705(3) 


1944, 


en’s i 
- in- ; 
de- ; the subject matter of the policy. In the 
loan ; Monahan case, the district court was un- 
mae, doubtedly influenced by the fact that the 
un- benefits under the policies were payable in 
— New York in deciding that the policy provi- 
sions correctly stated New York to be the 
to place of performance. 
IDLIC 
osit Incontestability 
nds, and the Statutes 
sur- Another example illustrating the way in 
ork- which contract provisions designating the 
ility applicable law may become ineffective may 
nds. be seen in the custom of some courts to 
ons hold that insurance statutes in the place of 
ims making become a part of the contract itself. 
and Indeed, one can find statutory provisions 
nce. to this effect. New Mexico Laws, 1947, 
pro- Chapter 207, Section 6(c) provides: “No 7 
ople policy shall be issued and delivered in this 
the state . . . which provides that any such 
ms, policy or contract made in this state on 
,OV- lives or interest therein shall be governed 
1 of by the laws of any state or country other 
inds than this state. Any such condition, stipula- 
dis- tion or agreement shall be void.” 
yles, 
1 of 
spe- 
Dro- 
als- 
and 
may 
and ; State \ B Cc 
ner ; Alabama c 
: Arizona x 
: Arkansas x 
a 5 California x 
| ‘ Colorado 
oar : 
ce d Connecticut 
may 4 Delaware x 
. D. of C. 
rtifi- i 
the ; 
ie ; Florida 
cOV- ) Georgia 
ring ; Idaho x 
D. 4 Illinois x 
slicy 4 Indiana x 
ces- 
inge lowa x 
pee Kansas x 
the Kentucky x 
j Louisiana x 
Maine 4 
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Chap. 9, Art. 8, Sec. 10861(2) 
3 Colorado Stat. Ann. 1935, Chap. 87, Sec. .57(2) 
—(Statute allows “other prohibited risks.”) 


Rev. Code of Delaware 1935, Par. 496, Chap. 20, 
Sec. 35 

District of Columbia Code 1940, Title 35, Sec. 
35-703 [5: 220b] (no exception), and Sec. 
35-704 [5: 220c] (exception) 


7 Idaho Code 1948, Sec. 41-1503(2) 

Illinois Rev. Stat. 1949, Chap. 73, Sec. 836(1)(c) 

8 Burns’ Indiana Stat. Ann. 1933, 1949 Supp. 
Secs. 39-4206(3), 39-4206(a) (3) 

52 Iowa G. A. (1947) Chap. 256, Sec. 3(2) and 
53 Iowa G. A. (1949) Chap. 215 and Chap. 216 

1947 Supp. Gen. Stat. Kansas 1935, Sec. 40-420(2) 


1 Rev. Stat. Maine 1944, Chap. 56, Sec. 140 
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Statutes Requiring Incontestability Provisions 
in Life Insurance Policies 


States checked in Column A have no incontestability statutes. States checked in Column B 
have incontestability statutes specifically excepting the risk of suicide. States checked 


State A 


Maryland 
Massachusetts 
Michigan 

Minnesota 
Mississippi x 
Missouri x 
Montana x 
Nebraska 

Nevada x 


New Hampshire 


New Jersey 


New Mexico 


New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 


Rhode Island x 
South Carolina 


South Dakota 


Tennessee 
Texas 
Utah 


Vermont 
Virginia 


Washington 


West Virginia ~ 


Wisconsin x 


Wyoming 


B 
x 


c 


in Column C have incontestability statutes which do not specifically 
except the risk of suicide. 


Citation 

1943 Supp. Ann. Code of Maryland 1939, Art. 
48(A), Sec. 128(D)—(Statute applies only to 
industrial insurance.) 

2 Gen. Laws of Massachusetts 1921, Chap. 175, 
Sec. 132(2) 

17 Michigan Stat. Ann, 1943, Chap. 242, Sec. 
24.263(3) 

Minnesota Stat. 1945 and M. S. A. Secs. 61.27 and 
61.30(3) 


(No statute requiring incontestability clause, but 
Rev. Stat. Missouri 1939, Sec. 5851 invalidates 
defense of suicide.) 


3 Rev. Stat. Nebraska 1943, Sec. 44-502(5) 


2 Rev. Laws of New Hampshire 1942, Chap. 327, 
Sec. 10; New Hampshire Laws 1947, Chap. 175, 
Sec. 14(b) (2) 

1 New Jersey Rev. Stat. 1937, Title 17, Art. 5, 
Sec. 17: 34-15(c), N. J. S. A. 

5 New Mexico Stat. Ann. 1941, Sec. 60-601(3) 

27 McKinney’s Consol. Laws New York Ann. 
1949, Chap. 28, Insurance Law, Sec. 155 

Gen. Stat. North Carolina 1943, 1949 Cum, Supp. 
Sec. 58-211(2) 

2 North Dakota Rev. Code 1943, Title 26, Secs. 
26-0326, 26-0335 

6 Page’s Ohio Gen. Code 1938, Sec. 9412, 1949 
Supp. Sec. 9420(3), p. 97 

Oklahoma Stat. 1941, Title 36, Sec. 218(3) 

7 Oregon Comp. Laws Ann. 1940, Sec. 101-506(c); 
but see 1943 Supp. Sec. 101-506(c) “Erratum,” 
and 1944-1947 Supp. Sec. 101-506(c) 

Purdon’s Pennsylvania Stat, 1949 Supp., Title 40, 
Sec. 510(c) 


Acts and J. R., South Carolina, 1947, No. 232, 
Sec. 51 

1 South Dakota Code 1939, Title 31, Sec. 
31.1601(4); but see Sec. 31.1609(3); 1 South 
Dakota Code 1939, Title 31, Sec. 31.1508 as 
amended by South Dakota Laws 1945, Chap. 
131, p. 137 

4 Williams Tennessee Code Ann. 1934, Chap. 6, 
Sec. 6179(3) 

14 Vernon’s Texas Civ. Stat. 1925, 1940 Supp., 
Title 78, Art. 4732(3) 

3 Utah Code Ann. 1943, Sec. 43-3-24(3); see also 
Sec. 43-3-28 

Vermont Stat. 1947, Sec. 9250(2) 

6 Code of Virginia Ann. 1950, Sec. 38-366; see 
also Sec. 38-365 

8 Remington’s Rev. Stat. Washington Ann. 1932, 
Sec. 7230(2) 


3 Wyoming Comp. Stat. Ann, 1945, Sec. 52-501(3) 
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Determining Factors 


The discussion thus far has considered 
four topics: the significance of the suicide- 
incontestability cases; the possibilities of re- 
covery after suicide—first, when the policy 
contains no incontestability clause and sec- 
ond, when the policy contains no suicide 
restrictions; the problems arising in conflict 
of laws; and the statutory material con- 
cerning the incontestability clause. 

Henceforward we shall deal with the dif- 
ferent factors considered important in the 
suicide-incontestability cases and the formu- 
lations of the legal questions the courts have 
considered crucial. The fact situations that 
may determine the results of the suicide- 
incontestability cases may be grouped into 
four general categories: the statutes; the 
double indemnity cases; timing problems; 
and problems of draftsmanship. 


What is the effect of compliance or non- 
compliance with statutory mandates relating 
to the inclusion of suicide or incontestability 
clauses in policies of life insurance? The 
presence of both clauses in a policy where 
their interrelationship is not clear and ex- 
plicit certainly presents an ambiguity to 
laymen, and the courts are not few which 
have found the same ambiguity and which 
have therefore construed the policy most 
favorably to the insured.” Noncompliance 
with an incontestability statute will result in 
the statute’s being read into the policy as 
one of its provisions,” and it makes no 
difference that the statute does not prescribe 
penalties for its violation. Moreover, ap- 
proximate compliance will not satisfy the 
courts; if the statute requiring the clause 
does not except fraud, fraud will be no 
defense even though it is included in the 
policy as an exception to the incontestability 
clause.” With respect to noncompliance 
with a suicide statute, even an explicit 
waiver in the policy of the insured’s statu- 
tory rights will be ineffective.” 


While compliance with a statute requir- 
ing the incontestability clause will not nec- 
essarily lead the courts to consider the 
policy in a more favorable light, there is 


% See, for example, Mutual Life Insurance 
Company v. Hurni Packing Company, 263 U. S. 
167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 
102 (1923); Royal Circle v. Achterrath, 204 Ill. 
549, 68 N. E. 492, 63 L. R. A. 452, 98 Am. St. 
Rep. 224 (1903); Seymour v. Mutual Protective 
League, 155 Ill. App. 21 (1910). 

% Andrews v. Cosmopolitan Life, Health & 
Accident Insurance Company, 238 Mo. App. 1129, 
194 S. W. (2d) 920 (1946). 

" Foster v. Washington National Insurance 
Company, 118 N. J. L. 228, 192 Atl. 59 (1937). 
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some authority for the proposition that a 
literal compliance with the statute as to the 
wording of the clause will render the policy 
nonambiguous in this respect; that is, the 
court may then be more reluctant to find a 
basis for liability in the rule that ambiguities 
will be construed against the party that 
drafted the instrument. And compliance 
with a suicide statute which allows a limited 
period for the common-law rule to apply 
will effect a liberal, rather than a strained, 
construction of the policy provisions so as 
to favor the insurer.” 


Double Indemnity Cases 


There was early authority that suicide 
while sane would not allow a recovery either 
of the double indemnity benefits in a policy 
of life insurance or of the proceeds of an 
accident insurance policy.” Contrariwise, 
suicide while insane was considered an acci- 
dent and would allow a recovery on such 
policies.” 


The general rule in the recent cases is 
that the insurance company is not liable for 
the double indemnity benefits in case of 
suicide. Indeed, the Monahan case,” dis- 
cussed earlier in connection with conflict 
of laws, appears to be the only case in 
nearly fifteen years in which the question 
even appeared in doubt. The main reason 
for the absence of the problem now is that 
the policies usually exempt the double in- 
demnity provisions from the operation of 
the incontestability clause. The accident 
policies do not contain such a clause, and 
neither do the statutes requiring the clause 
in life policies suggest that it should apply 
to the double indemnity provisions of life 
policies. An affirmative holding that a sui- 
cide statute does not so apply is Ferrand v. 
New York Life Insurance Company, 69 F. 
(2d) 159 (CCA-8, 1934). 


Timing Problems 


A high proportion of the suicide-incon- 
testability cases have discussed the time 
relations between the policy provisions and 
the time when the suicide occurred. These 
cases may be grouped among themselves 


1% See the discussion and cases cited at 9 
A. L. R. (2d) 1436, 1461-1463. 

% New England Life Insurance Company v. 
Mitchell, Adm’r, 5 CCH LIFE CASES 473, 118 
F. (2d) 414 (1941). 

™” See the articles cited in footnotes 3 and 4, 
above. 

21 See the articles cited in footnotes 3 and 4, 
above. 

2 Monahan v. New York Life Insurance Com- 
pany, 1 CCH LIFE CASES 577, 26 F. Supp. 
859 (DC Okla., 1939); 3 CCH LIFE CASES 65 
(CCA-10, 1939). 
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in terms of the relative duration of the 
suicide and incontestability clauses, the time 
when suit is brought, the effect of suicide 
following reinstatement and the effect of 
suicide following a modification of the 
original policy. 


For the sake of clarity in discussion, those 
cases which are concerned with the relative 
duration of the suicide and incontestability 
clauses may, in turn, be considered in terms 
of the three possible relations that might 
obtain: the effect of suicide when the two 
clauses are coextensive in time, when the 
suicide clause has a shorter time duration 
than the incontestability clause, and when 
the suicide clause has a longer time dura- 
tion than the incontestability clause. 


When the two clauses are coextensive in 
time, and the suicide occurs during the con- 
testable period, it is the almost unanimous 
holding that the beneficiary cannot recover.” 
The cases which might be taken to qualify 
this proposition really turn upon other 
factors. In the case of Philadelphia Life 
Insurance Company v. Burgess, 18 F. (2d) 
599 (DC S. C., 1927), for example, despite 
the fact that contest of the policy terms 
was made within both the contestable and 
restrictive suicide periods, the insurer was 
unable to avoid liability. Although the case 
has been cited a number of times for the 
proposition than an insurer will be liable 
even though the contest itself is made with- 
in the contestable period, it is clear that 
the case will not support that proposition. 
The case really turned upon another point— 
that a judgment had by the insurer against 
the insured’s heirs at law cannot be binding 
upon the administrator who is appointed 
after the contestable period. Moreover, a 
later opinion by the same judge in another 





See, for example, Bankers Life Insurance 
Company v. Horton, 6 CCH LIFE CASES 360, 
189 Okla. 591, 118 P. (2d) 402 (1941); Howard 
et al, v. Missouri State Life Insurance Com- 
pany, 289 S. W. 114 (Tex. Civ. App., 1926); 
Mutual Life Insurance ‘Company v. Kelly, 114 
F. 268 (CCA-8, 1902); Northern Life Insurance 
Company v. Schwartz, 19 F. (2d) 142 (DC 
Calif., 1927), rev’d on other grounds, 25 F. 
(2d) 555 (CCA-9, 1928); Perilstein v. Pruden- 
tial Life Insurance Company, 8 CCH LIFE 
CASES 158, 345 Pa. 604, 29 Atl. (2d) 487 (1943); 
Scales v. Jefferson Standard Life Insurance 
Company, 155 Tenn. 412, 295 S. W. 58, 55 
A. L. R. 537 (1927); Williamson v. American 
Insurance Union, Inc., 1 N. E. (2d) 541 (Ill. 
App., 1936); Woodbery v. New York Life In- 
surance Company, 129 Misc. 365, 221 N. Y. 
S. 357, aff'd 227 N. Y. S. 699 (1928); Wright 
v. Philadelphia Life Insurance Company, 25 F. 
(2d) 514 (DC S. C., 1927). 

“See Wright v. Philadelphia Life Insurance 
Company, 25 F. (2d) 514 (DC S. C., 1927). 

2% State Mutual Life Assurance Company v. 
Stapp, 72 F. (2d) 142 (CCA-7, 1934). 
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case decided the same year indicates that he 
considered the time of contest unimportant.* 
In the cases of Fore v. New York Life In- 
surance Company, 180 Ark. 536, 22 S. W. 
(2d) 401, 67 A. L. R. 1358 (1929), Standard 
Life Insurance Company v. Robbs, 177 Ark. 
275, 6 S. W. (2d) 520 (1928) and Yates v. 
New England Mutual Life Insurance Com- 
pany, 117 Neb. 265, 229 N. W. 285 (1928), 
the time of contest was a determining 
factor, and the Yates case also involved a 
holding on estoppel. 

When the two clauses are coextensive in 
time and the suicide occurs after the con- 
testable period, the conclusion that the in- 
surance company must be liable is difficult 
to avoid. Even the argument that the in- 
sured fraudulently procured the policies with 
the definite plan and purpose of committing 
suicide after the expiration of the contestable 
period has been unavailing, such a fraud 
being “no more potent in avoiding a policy 
than any other fraud.” * 


When the suicide clause is of shorter 
duration than the incontestability clause the 
effect of suicide upon the liability of the 
insurer for the face amount of the policy 
would be an interesting but academic question. 
For at least the last thirteen years there have 
been no cases on the point, and a hasty search 
discloses none in any of the earlier reports. 


When the suicide clause is of greater dur- 
ation than the incontestability clause, it is 
generally unlimited in duration. If the sui- 
cide occurs after the incontestability clause 
becomes operative, the liability of the in- 
surer upon a policy with a suicide clause 
of unlimited duration will vary with the 
court that hears the case, there being con- 
flicting authority even within a single juris- 
diction.” The conflict here, more than in 

% Among the cases holding that the benefi- 
ciary cannot recover the face value of the 
policy are Carothers v. Atlanta Life Insurance 
Company, 6 CCH LIFE GASES 1079, 178 Tenn. 
485, 159 S. W. (2d) 830 (1942), rehearing den., 
7 CCH LIFE CASES 128 (1942); Hall v. Mutual 
Reserve Fund Life Association, 19 Pa. Super. 
Ct. 31 (1902); New England Mutual Life Insur- 
ance Company v. Mitchell, Adm’r, 5 CCH LIFE 
CASES 473, 118 F. (2d) 414 (CCA, 1941); 
North American Union v. Trenner, 138 IIl. 
App. 586 (1908); and Southwestern Life Insur- 
ance Company v. Houston, 1 CCH LIFE CASES 
197, 121 S. W. (2d) 619 (Tex. Civ. App., 1938). 

Among the cases holding the _ beneficiary 
can recover the face amount of the policy are 
Goodwin v. Provident Savings Life Assurance 
Society, 97 Iowa 226, 66 N. W. 157, 32 L. R. A. 
473, 59 Am. St. Rep. 411 (1896); Mareck v. 
Mutual Reserve Fund Life Association, 62 Minn. 
39, 64 N. W. 68, 54 Am. St. Rep. 613 (1895); 
Seymour v. Mutual Protective League, 115 Ill. 
App. 21 (1910); and Supreme Court of Honor 
v. Updegraff, 68 Kan. 474, 75 Pac. 477, 1 Ann. 
Cas. 309 (1904). 
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the cases already considered, resolves itself 
more clearly into the question of the mean- 
ing of the incontestability clause, a subject 
which has received extended treatment from 
time to time. Most of the writers seem in 
substantial agreement that the clause should 
be held to bar only such inceptional factors 
of defense as fraud and that the clause has 
no bearing whatever upon the scope of the 
risk insured. According to this rationale, 
the suicide clause excludes death by self- 
destruction from the class of risks insured. 


This reasoning, however, is difficult to 
reconcile with the draftsmanship of some 
of the incontestability clauses. For example, 
the case of Hall v. Mutual Reserve Fund Life 
Association, 19 Pa. Super. Ct. 31 (1902), 
involved the following clause: “If this cer- 
tificate or policy of insurance shall have 
been in continuous force for three years 
from its date, it shall thereafter be incon- 
testable and indisputable except for fraud, 
or nonpayment of dues or mortuary pre- 
mium at the times and in the manner herein 
stipulated, provided the age of the member 
is correctly stated in the application there- 
for.” Again, the clause in the case of Su- 
preme Court of Honor v. Updegraff, 68 Kan. 
474, 75 Pac. 477, 1 Ann. Cas. 309 (1904), 
excepted “fraud, violation of the .constitu- 
tion or laws of this order” and nonpayment 
of premium. The Hall case was decided in 
favor of the insurance company; in the 
Updegraff case, the court said: “If this clause 
be not altogether a glittering generality, put 
in for no purpose except to.induce men to 
insure, it would seem that it must cover 
such misstatements and omissions [as to 
what defenses are barred] as are alleged.” 
The Updegraff court thus held that the 
clause could have no meaning at all if it 
were construed so as to allow a defense of 
fraud in the inception of the contract. It 
is at least surprising that the court decid- 
ing the Hall case did not come to the same 
conclusion. 


The case of Northwestern Mutual Life In- 
surance Company v. Johnson, 254 U. S. 96, 
41 S. Ct. 47 (1920) is somewhat unusual. 
The policy became incontestable after one 
year, the suicide restriction was operative 
for only two years, and the suicide occurred 
more than two years after the issuance of 
the policy. As one would expect from these 
facts, the insurance company was declared 
liable on the policy, Mr. Justice Holmes 
asserting: “The object of the [incontesta- 
bility] clause is plain and laudable—to create 


an absolute assurance of the benefit, as free 
as may be from any dispute of fact except 
the fact of death, and as soon as it reason- 
ably can be done.” The straightforward 
language in the opinion probably appeared 
necessary to Holmes to counteract the effect 
of an earlier Supreme Court case™ which 
had set forth the rule that a contract of life 
insurance that would insure against self- 
destruction would be void as against public 
policy. Be this as it may—and Holmes’s 
language has of course been criticized *—it 
appears that there is at least a reasonable 
question as to whether the quoted Holmes- 
ianism should not have the general applica- 
tion which would seem to have been intended 
by the great jurist. The primary argument 
against the Holmes position is that courts 
by many decisions have now given meaning 
to a clause that appears ambiguous. Of 
course, where the policy contains no am- 
biguity to an intelligent layman who reads 
it, the ordinary rules of construction must 
apply. But considerations of substantial 
justice would seem to rebut the proposition 
that we should give only lip service to the 
rule of construing ambiguities against the 
draftsman of a contract when certain of its 
provisions are required by state law. Leg- 
islatures might simply not be amenable to 
the suggestion that the laws requiring in- 
contestability statutes in the forms now in 
vogue should be changed so as to allow 
the insurance company to defend upon any 
ground but fraud-in the procurement of the 
policy. If this were proved, a strong case 
could be made to show that public policy 
would be against the trend of present 
decisions. 


The argument has also been made that a 
beneficiary who recovers the full value of 
a policy after suicide really recovers more 
than was either bargained or paid for. Such 
an argument begs the question as to what 
was bargained for; it is fallacious as to what 
was paid for, since the actuary’s mortality 
tables upon which premiums are based in- 
clude suicides. 


This statement needs the qualification 
that the actuarial tables referred to are ex- 
perience and mortality tables that usually 
exclude death by suicide within the first two 
years of the policy and include the number 
of suicide claims: which have been paid. 
Nonetheless, the fact remains that a num- 
ber of suicide deaths are included in such 
tables and that an insurer’s successful argu- 
ment for nonliability in all suicide cases not 





" Ritter v. Mutual Life “Insurance Company, 
169 U. S. 139, 18 S. Ct. 300 (1898). 
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% See, for example, the article cited in foot- 
note 8, above. 
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expressly covered would result in a dis- 
parity between the company’s premium re- 
ceipts and payments upon maturity. It 
would thus appear that the argument which 
insurers have sometimes successfully urged” 
—that a benefit allowing a profit upon death 
by suicide is against public policy—could 
be turned against the insurer. 


Time of Suit 


The time when the insurance company 
files a petition or answer has been suf- 
ficiently important to merit discussion in 
a large number of the suicide-incontesta- 
bility cases. Where the time of contest has 
been crucial, the courts have treated the 
term “contest” (from “incontestable”) as 
being a contest “initiated by appropriate 
proceedings in court within the time lim- 
ited,” ® and have therefore treated the lia- 
bility of the insurer as certain where it has 
not participated as a party litigant within 
the contestable period.” And according to 
this reasoning, it makes no’ difference 
whether it is impossible for the insurance 
company to bring a bona-fide action within 
the incontestable period.” 

This view, however, is in opposition to 
the weight of authority,” the courts fre- 
quently stating that there can be no lia- 
bility for a risk not assumed,™ and that the 
time of contest is therefore of no significance. 


Reinstatement 


A reinstatement of the policy after it has 
lapsed poses some interesting questions as 
to the effective period of the suicide and 
incontestability clauses. Perhaps the best 
statement of the law with reference to such 
problems is contained in the case of Tatum 
v. Guardian Life Insurance Company, 75 F. 
(2d) 476 (CCA-2, 1935). There the de- 
fendant insurer alleged the insured had 
allowed the policy to lapse by default for 
thirty days in the payment of a premium 
due January 5, 1933, that on February 8, 
1933, the insured applied to have the policy 


* See, for example, the Ritter case, cited 
in footnotes 6 and 27. above 

* Philadelphia Life Insurance Company v. 
‘Burgess, 18 F. (2d) 599 (DC S. C., 1927) 

*% Fore v. New York Life Insurance Company, 
180 Ark. 536, 22 S. W. (2d) 401, 67 A. L. R. 
1358 (1929): Philadelphia Life Insurance Com- 
pany v. Buraess, cited in footnote 30, above: 
Standard Life Insurance Company v. Robbs, 
177 Ark. 275, 6 S. W. (2d) 520 (1928). 

% Yates v. New England Mutual Life In- 
surance Company, 117 Neb. 265, 220 N. W. 
285 (1928). 

% Bankers Life Insurance Company v. Hor- 
ton, 6 CCH LIFE CASES 360, 189 Okla. 591, 
118 Pac. (2d) 402 (1941); Northern Life Insur- 
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reinstated and for an extension of time 
within which to pay arrears until March 5, 
1933, and that although the insurer ap- 
proved this application on February 14, the 
insured without paying the premium in full 
killed himself on March 2, 1933. The sui- 
cide clause read: “If the Insured shall 
within one year from the date hereof com- 
mit suicide the liability of the Com- 
pany shall be limited,” etc. The insurer 
argued that the year within which suicide 
barred the right to recover the face value 
of the policy should date from the reinstate- 
ment, but the trial court rejected this ar- 
gument and gave plaintiff judgment on the 
pleadings. The insurer appealed. 


In his opinion for the court, Judge 
Learned Hand noted that the applicable 
nonforfeiture statute gave the insured three 
years within which he could reinstate the 
policy “upon evidence satisfactory to the 
Company as to the insurability of 
the person upon whose life this policy was 
issued, and upon payment of the arrears of 
premiums” with interest. He went on to 
say: “Were we free to decide the point as 
res nova, we should say that the reinstate- 
ment of a lapsed policy is not a new con- 
tract at all, when the insured can revive it 
merely by satisfying the company of his in- 
surability and by paying the arrears. d 
However, the great weight of authority is 
flatly against our analysis of the situation. 

We feel bound to yield to the pre- 
ponderant opinion.” 


After reading this much of the opinion, 
one would expect that the insurer should 
not be barred from proving that death oc- 
curred by suicide since, apparently, the in- 
contestability clause—and indeed the entire 
contract—was a new contract dating from 
the time of reinstatement (February 14 
1933). In fact, the conclusion of the court 
was to the contrary. “By its very terms,” 
said Judge Hand, “the policy is ‘reinstated’; 
the parties have thus chosen a word which 
presupposes not a new contract, but the 
revival of an old one. Moreover, in 





ance Company v. Schwartz, 19 F. (2d) 142 
(DC Calif., 1927), rev'd on other grounds, 25 
F. (2d) 555 (CCA-9, 1928); Perilstein v. Pru- 
dential Life Insurance Company, 8 CCH LIFE 
CASES 158, 345 Pa. 604, 29 Atl. (2d) 487 (1943); 
Vance v. Life & Casualty Insurance Company, 
1 CCH LIFE CASES 479, 184 Miss. 604, 186 
So. 647 (1939): Williamson v. American Insur- 
ance Union, Inc., 1 N. E. (2d) 541 (Ill. App.. 
1936); Woodbery v. New York Life Insurance 
Company, 129 Misc. 365, 221 N. Y. S. 357, aff'd, 
223 App. Div. 272, 227 N. Y. S. 699 (1928); 
Wright v. Philadelphia Life Insurance Company, 
25 F. (2d) 514 (DC S. C., 1927). 

% See, for example, the Scales and William 
son cases, cited above. 


I L.J — July, 1950 


2 


FOAMS a 6 














et ee ee 


ae aes 


oe 2 @ we oe «& & me oe of 





XUM 


udge 
cable 
three 
> the 
» the 
ty of 
- was 
rs of 
yn to 
nt as 
state- 
con- 
ive it 
is in- 


ity is 
ation. 
» pre- 


inion, 
hould 
th oc- 
he in- 
entire 
from 
ry 14 
court 
“rms,” 
ated’; 
which 
it the 
ver, in 
a) 142 
nds, 25 
». Pru- 
[ LIFE 
(1943) ; 
mpany, 
04, 186 
Insur- 
. App.. 
surance 
Y, aff'd, 
(1928) ; 
mpany. 


Villiam- 


y, 1950 





ai sane 


XUM 


the case at bar the defence of suicide was 
limited to one year from ‘the date hereof’; 
that is, the date upon the policy.” The 
opinion ends by completing the circle 
through which the reader has been led: 
“The [incontestability] clause is one of limi- 
tation, not a license forever to cheat the 
insurer; unless construed in that preposter- 
ous way it must be an exception to the 
general principle that the policy as rein- 
stated speaks from its old date. It may be 
the only exception; at least the suicide 
clause is not one. Judgment affirmed.” 


Although fifteen years have passed since 
the peregrination of the great jurist through 
the problems raised by the Tatum case, his 
words undoubtedly will long remain au- 
thoritative. Indeed, the single case having 
similar facts which has been reported since 
1935 leans heavily upon Judge Hand’s opin- 
ion.” While conflicts of authority have 
been apparent in some of the other prob- 
lems arising under the suicide and in- 
contestability clauses, it is now settled that 
a suicide clause having a definite time limi- 
tation from the date of issuance of the policy 
is not given new effect along with the in- 
contestability clause upon reinstatement of 
the policy. Moreover, if a new suicide limi- 
tation beginning at the time of reinstate- 
ment were read into the policy, its enforcement 
would be doubtful since no consideration 
would pass for the new advantage given 
the company and since the new limitation 
would probably be held to contravene any 
one of the nonforfeiture statutes.” 


It should of course be obvious that the 
rule of the Tatum case would be inappli- 
cable to a policy where the suicide clause 
was of indefinite duration. In such a case, the 
defense of “risk not assumed” would probably 
be effective today in most jurisdictions. 


Modification 


Related to the problems thus far consid- 
ered is the effect of a modification of a 
policy. While this problem occurs infre- 
quently in the suicide-incontestability cases, 
it nevertheless deserves mention in the 
treatment of a question already so narrow 
in scope as the subject of this article. The 
question in this type of case, like some 
others already considered, seems to reduce 
itself to the meaning of the incontestability 
clause itself. For example, in Simpson v. 
Life Insurance Cempany of Virginia, 115 N. C. 
393, 20 S. E. 517 (1894), the insurance com- 
pany modified the original policy so that 


from the date of the modification the policy 
should be incontestable. The original policy 
had provided that, in case of suicide, only 
the “net value” of the policy should be 
payable. 

In disputing its liability on the ground 
of suicide, the insurer was held to be con- 
testing the policy. And, continued the 
court, “incontestable” means the policy 
should be subject to no condition whatso- 
ever. The case is an old one, and it prob- 
ably would not be followed today. 


Draftsmanship 


Of the many possible variations in the 
draftsmanship of the suicide and incontest- 
ability clauses, only a few have been im- 
portant in the cases. 

The variations in the suicide clause may 
conveniently be discussed with reference to 
the clause involved in the case of Perilstein 
v. Prudential Life Insurance Company, 8 CCH 
Lire Cases 158, 345 Pa. 604, 29 Atl. (2d) 
487 (1943), which read as follows: “Suicide. 
—If within two years from the date hereof 
the Insured, whether sane or insane, shall 
die by suicide, the liability of the Company 
shall not exceed the amount of the premiums 
paid on this Policy.” 

The statement of a time limitation within 
the suicide clause is significant in the rela- 
tion it may have to the time limitation 
stated in the incontestability clause and to 
the time when the suicide occurs. The 
problems arising from this relation have 
already been considered. The period of two 
years is the most common time limitation. 
Frequently, if not most of the time, there 
will be no time limitation at all; we have 
seen in these cases that the question of the 
insurer’s liability often reduces itself to the 
meaning of the incontestability clause, 

In the interests of the insurer, the refer- 
ence point of the time limitation in the sui- 
cide clause might better be stated as “from 
the date of this policy or from the date of 
any reinstatement.” The fact situations in 
which this variation might be important can 
be seen from the Tatum case. 

The inclusion of the terms “sane or in- 
sane” becomes important irrespective of in- 
contestability in order to avoid liability on 
the theory that suicide is an accident. Ob- 
viously, this theory will be applicable to the 
face value of the policy of ordinary life 
insurance as well as to any double indemnity 
features of the same policy. 





” % Datesman v. Federal Life Insurance Com- 
pany, 1 CCH LIFE CASES 1039 (1939). 
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3 See the ‘discussion in the Datesman case, 
cited in footnote 35. 
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As suggested earlier in this article, some 
states have statutes bearing upon the in- 
clusion of suicide clauses in life insurance 
policies, and the failure to comply with 
those statutes may render a suicide clause 
entirely ineffective. 


Additional variations in the wording of 
the suicide clause have assumed less im- 
portance in the cases. The paragraph title 
or label may be “Restrictions” or “Limita- 
tions” or some other term different from 
“Suicide.” Conceivably, such variations 
might justify the construction of the clause 
so as to make suicide an excepted risk, on 
the one hand, in which cases the courts say 
there is no liability, or-—on the other hand— 
they might justify the construction of the 
policy to mean that the insurer’s liability is 
subject to the condition subsequent that the 
insured should not die by suicide, in which 
cases the courts say there is liability. (Ordi- 
narily the construction of the policy so as 
to involve such a condition subsequent will 
make the defense of suicide ineffective. 
However, in North American Union wv. 
Trenner, 138 Ill. App. 586 (1908), the opinion 
speaks in terms of condition subsequent 
and still finds nonliability. Simpson v. Life 
Insurance Company of Virginia, 115 N. C. 
393, 20 S. E. 517 (1894), supports the gen- 
eral rule as to liability when there is a 
condition subsequent but is somewhat un- 
usual in containing no dichotomous discus- 
sion of “excepted risk.”) 

Some early clauses contained provisions 
making the policy void in the event of 
suicide. Since the courts have a strong dis- 
like for forfeitures, such provisions boom- 
eranged,” and virtually all policies now 
provide either for a return of premiums 
(usually with interest) or for a recovery of 
some stated percentage of the face amount of 
the policy when death is by suicide. Some 
judges have thought liability or nonliability 
in event of suicide should depend in some 
cases upon whether there is provision for 
a return of premiums,’ on the one hand, or 
for a recovery of a stated percentage of the 
face value, on the other hand. But such 
expressions are invariably found in the dis- 
senting opinions. 


The inclusion of the suicide restriction 
within the incontestability clause may still 
be important, a point later considered. 


Incontestability Variations 


The variations in the wording of the in- 
contestability clause may likewise be dis- 

3 See, for example, Northwestern Mutual Life 
Insurance Company v. Johnson, 254 U. S. 96, 
41 S. Ct. 47, 65 L. Ed. 155 (1920). 
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cussed with reference to the clause involved 
in the Perilstein case, which read: “Incon- 
testability—This Policy shall be incontest- 
able after two years from its date of issue, 
except for nonpayment of premium, but if 
the age of the Insured be misstated the 
amount of insurance shall be such as the 
total rate of premium actually paid would 
have purchased at the correct age, and the 
loan and non-forfeiture values and all other 
benefits shall be adjusted accordingly.” 
Because of some diversity in the statutory 
requirements, the incontestability clause 
may sometimes be applicable to only one or 
two of the three main types of life insur- 
ance: ordinary, industrial and group poli- 
cies. And incontestability clauses either by 
their own terms or by judicial construction 
most frequently do not apply to the double 
indemnity provisions of life policies. 


Cases like Mutual Life Insurance Company 
v. Hurni Packing Company, 263 U. S. 167, 
44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102 
(1923), have shown the reason for having 
the clause read “incontestable during the 
lifetime of the insured,” etc. Unless the ital- 
icized words are inserted, liability might 
follow from the insured’s death within the 
contestable period if the beneficiary brings 
suit after the policy has by its terms become 
incontestable. 

Two years is the customary period of 
contestability, although periods of three 
years and one year are occasionally found. 
The unusual proviso that the policy should 
be incontestable from its date of issue has 
been enforced. And the importance of the 
time relations between the date of suicide 
and the two clauses is again worthy of em- 
phasis. Indeed, the dichotomy of “excepted 
risk” and “condition subsequent” may apply 
more clearly to the incontestability clause 
than to the suicide clause. 


Whether the suicide restriction should be 
incorporated in terms or by reference within 
the incontestability clause has presented a 
difficult problem for insurance companies. 
For the question bears upon the rule of 
construction that the statement of one or 
more exceptions to a general provision im- 
plies that the general provision is operative 
in all other cases—a rule which Frank 
S. Normann characterizes as “the most 
popular basis for proclaiming that the incon- 
testable clause bars all defenses not ex- 
pressly excepted in the clause itself.”™ Mr. 
Normann’s statement can be supported by 


% See the article by Frank S. Normann, cited 
above, at p. 86. 
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cases involving suicide,” but a larger num- 
ber of courts have either ignored the ques- 
tion entirely or else rejected arguments 
based upon it.” An easy solution of the 
problem would be to formulate the clause 
in terms of what it includes, rather than 
in its present general terms with specific 
exceptions.” Such a formulation might 
read: “As to fraud in its procurement, this 
policy shall be incontestable after two years 
from its date of issue, provided the insured 
shall live that long.” The solution is im- 
practicable at present, however, since all 
but one of the thirty-five states requiring 
the incontestability clause set forth the 
present general form which the clause must 
take. Consequently, the draftsman of the 
clause must try to exclude possible contin- 
gencies where an ambiguity might result— 
probably an impossible task. Moreover, he 
must not exclude too much: the exceptions 
for nonpayment of premiums and for mis- 
statement of age have been uniformly up- 
held, but the exception of fraud may 
be fatal.“ 


Summary 


A summary of the problems dealt with 
in this article may be supplied incidentally 
in a review of the characterizations the 
courts have considered crucial in the sui- 
cide-incontestability cases. 


When an insurance policy contains neither 
a suicide clause nor an _ incontestability 
clause, the courts allow recovery when the 
policyholder committed suicide while in- 
sane. Often the same result follows when 
the policy contains an imperfectly drafted 
suicide clause and no incontestability clause. 
Suicide while sane, when neither clause is 
in the policy, may or may not result in the 
liability of the insurer, there being a con- 
flict of authority. An insurance policy that 
excludes liability for the face amount of the 
policy in the event of the self-destruction of 
the policyholder while sane or insane will 
generally be effective when the policy has 
no incontestability clause and when there 
is no statutory prohibition of a defense 
of suicide. 





The addition of an incontestability clause 
to the policy already containing a suicide 
clause gives rise to a number of problems 
which the courts have approached in a 
variety of ways. Some courts have simply 
found the policy ambiguous and have there- 
fore held the insurer liable. Others have 
sought to construe the policy by defining 
the term “contest,” and have come to con- 
flicting conclusions. Whether suicide is an 
excepted risk or the breach of a condition 
subsequent is the question posed by a third 
line of cases. Overlapping this formulation 
is the question presented by a fourth line 
of cases: whether the suicide clause is a 
limitation of liability or whether it is a con- 
dition providing a ground for contesting 
liability. A fifth theory, which can boast 
of Justice Holmes as its spokesman, holds 
the incontestability clause to provide abso- 
lute assurance of the insurer’s liability. A 
sixth basis of decision has sought an easy 
answer in the draftsmanship of the incon- 
testability clause, some courts saying that 
the statement of some exceptions within the 
clause implies they are the only excep- 
tions, other courts finding this _ ration- 
ale unconvincing. 

Each of these methods of attacking the 
problem may be found in the cases discussed 
in this article. There are additional ap- 
proaches to the problem of the liability of 
the insurer under the incontestability clause 
which have been used in the nonsuicide 
cases; “ their enumeration here would merely 
add fuel to the fire of confusion. 

From the foregoing analysis it is apparent 
that the courts share the confusion which 
insurance companies, legislatures and they 
themselves have begotten. It is interesting, 
however, that this editor has been able to 
find only a single case since 1937 involving 
the two clauses in which the beneficiary 
has been successful. And in that case“ 
there were the unique facts of reinstatement 
with a suicide clause of limited duration. 
It thus appears, despite the continued issu- 
ance of policies with apparently ambiguous 
and conflicting language, that the courts are 
resolving the ambiguities by repeated con- 
struction of the policies which contain them. 





* Three such cases are Royal Circle v. Ach- 
terrath, 204 Ill. 549, 68 N. E. 492, 63 L. R. A. 
452, 98 Am. St. Rep. 224 (1903); Standard Life 
Insurance Company v, Robbs, 177 Ark. 275, 
6 S. W. (2d) 520 (1928); and Seymour v. Mu- 
tual Protective League, 155 Ill. App. 21 (1910). 

See, for example, Carothers v. Atlanta Life 
Insurance Company, 6 CCH LIFE CASES 1079, 
178 Tenn. 485, 159 S. W. (2d) 830 (1942); 
Howard et al. v. Missouri State Life Insurance 
Company, 289 S. W. 114 (Tex. Civ. App., 1926); 
Mutual Life Insurance Company v. Kelly, 114 
F, 268 (CCA-8, 1902); North American Union 
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v. Trenner, 138 Ill. App. 586 (1908); Scales v. 
Jefferson Standard Life Insurance Company, 
155 Tenn. 412, 295 S. W. 58, 55 A. L. A. 537 
(1927); and Williamson v. American Insurance 
Union, Inc., 1 N. E. (2d) 541 (Ill. App., 1936). 

“1 See the discussion by Frank S. Normann 
at p. 87 in the article cited above. 

“ Supreme Court of Honor v. Updegraff, 68 
Kan. 474, 75 Pac. 477, 1 Ann. Cas. 309 (1909). 

# See Normann at p. 87. 

“4 Datesman v. Federal Life Insurance Com- 
pany, 1 CCH LIFE CASES 1039 (Pa. Ct. Com. 
Pls., 1939). 
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Conclusions 


The question remains whether this tend- 
ency to certainty in the construction of life 
insurance policies containing the suicide and 
incontestability clauses is entirely desirable. 

Admittedly, there are some areas of the 
law where it is more important that the 
rules be definite than that the rules be 
“just.” It may also be conceded that virtu- 
ally every scholarly article touching upon 
the subject of this article has concluded that 
the cases where the beneficiary has been 
successful were erroneously decided, 


There is no attempt here to assume the 
editorial position that the recent cases are 
wrong and that the beneficiary should be 
allowed to recover in all cases of suicide. 
However, a plausible argument might be 
made for this position; and such an argu- 
ment deserves expression in view of the fact 
that the store of literature now available is 
one-sided, even though it may be an ac- 
curate reflection of the rules of contract law. 


Such an argument might have merit even 
in a rebuttal of the arguments favoring the 
recent cases which in very high proportion 
have been decided for the insurers. 

In connection with the argument that 
there is a need for certainty in the meaning 
of the contract, it may be noted that any 
relevance this argument might have is more 
in support of the beneficiary than the in- 
surer. For the insurer needs only calcu- 
late the premium rates to fulfill his need 
for certainty—and in this he already has 
some advantage since the experience and 
mortality tables now used include some 
suicides and also reflect a lower life ex- 
pectancy, and therefore higher premium 


rates, than a number of authorities con- 
sider justified. The beneficiary, on the 
other hand, is very frequently a widow with 
negligible assets other than the insurance of 
her spouse. Surely, after years of partici- 
pation in a costly plan of compulsory sav- 
ings, she needs the certainty of the receipt 
of the policy benefits—now deflated in real 
value because of the inflation in the value 
of money—to a considerably greater extent 
than the impersonal insurer. It is highly 
doubtful, moreover, that there is much rele- 
vance at all in such an argument, since 
mighty few insurable risks will end their 
own lives for any amount of money. 


Arguments have also been made, in the 
criticism of cases where the beneficiary has 
recovered, that such cases were wrongly 
decided because at variance with the rules 
of contract law. Usually, however, these 
arguments assume that the contracts of in- 
surance in question are unambiguous either 
in defining the scope of the risk insured or 
in the meaning of the incontestability 
clause. The history of that clause is set 
forth even by insurance counsel as growing 
out of the competition of insurance compa- 
nies. Since insurance is a competitive busi- 
ness, it requires little stretch of the 
imagination to visualize the salesman—who 
himself does not understand the meaning of 
the clause—emphasizing its benefits to 
equally unsophisticated prospective custom- 
ers. In this connection it might be said 
that there is a clear ambiguity in the policy 
which includes both clauses when its méar- 
ing as respects liability for suicide can be 
appreciated only by lawyers and judges. 
And even the jurists have disagreed among 
themselves as to its meaning. {The End] 














A LONDONER COMMENTS 


From the pages of the London Times: 


“The walls of the prison close in day by day; the area of enterprise 


shrinks. 


Day by day the ceiling of opportunity is lowered. We 


prisoners are charged more for the expense of multiplying jailers. 
Food and drink diminish in quantity and quality month by month. 
There is no incentive to bold undertakings except a heartless prop- 
aganda which urges all dogs collectively to jump the moon, while 
keeping chained each dog with a spring or heart in him. Socialism, 
as now interpreted here in England, is competition without prizes, 
boredom without hope, war without victory, and statistics without end.” 
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'§ What the Courts Are Doing 





Selected Decisions from All Jurisdictions Involving Negligence (page 529), 
Life, Health and Accident Insurance Contracts (page 534), Fire and 
Casualty Contracts (page 537) and Automobile Policies (page 
539), as Reported by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 


Sagging Wire— 
Owner's Neglect of Repair Duty 


Defendant constructed.an electrical dis- 
tribution system from his plantation head- 
quarters to his tenant houses, using the 
old wire and cross-arms mounted on small 
willow and sycamore poles. The line, insu- 
lated in some places and bare in others, was 
served by a meter from defendant’s house. 
A flat rate per month was collected from 
each tenant family on the line. Plaintiff’s 
wife, while using a path as a short-cut across 
defendant’s field, grasped a sagging, uninsu- 
lated wire and was electrocuted. 


Defendant’s witnesses testified that the 
line was dislodged from a pole when a limb 
was blown from a tree to which the line 
was attached during a storm on the night 
before the tragedy. Defendant claimed that 
since he went out of town on the morning 
after the storm and did not return until 
after the accident, he had no notice of the 
condition and could not be charged with 
failure to repair within a reasonable time. 
However, other witnesses testified that the 
line had been sagging for seven or eight 
days and during that time was supported by 


a ten-foot board. 


The evidence was conflicting as to whether 
the sagging resulted from the storm or from 
defendant’s failure to properly construct, 
maintain and repair the improvised system. 
If the jury believed plaintiff’s witnesses, it 
was entitled to conclude that defendant 
failed either in his duty to properly main- 


Negligence 


tain the line or to repair it within a reason- 
able time after it was dislodged from the 
pole. Judgment for plaintiff was affirmed.— 
Brakensiek v. Nickles. Arkansas Supreme 
Court. March 20, 1950. 18 CCH NEGLIGENCE 
Cases 62. 


Government's Liability 
to Army Hospital Patient— 
Discretion or Duty? 


Plaintiff wife, as dependent of a master 
sergeant, was admitted, pursuant to army 
regulations, to an army hospital. Action 
was brought under the Federal Tort Claims 
Act to recover for the negligence of hos- 
pital employees in administering to the wife 
a harmful substance, instead of the pre- 
scribed spinal anesthesia, resulting in her 
permanent paralysis from the waist down. 

Defendants moved to dismiss on the 
ground that claims based on the exercise of 
a discretionary function were exempt and 
that, therefore, the court was without juris- 
diction. The trial court sustained the motion 
and dismissed the action. 


Reversing, the reviewing court held that 
having decided, pursuant to army regula- 
tions, that there were facilities available 
and having admitted the wife for treatment, 
the hospital authorities no longer had any 
discretion to exercise with regard to whether 
she was to receive careful or negligent 
treatment. A duty arose at this point to 
treat her with the same care, skill, diligence 
and ability that would be owed by a private 
person or corporation under similar circum- 
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t stances. Judgment of dismissal was reversed decayed, that the entire dam had been al- or 
fi and the cause remanded.—Costley et al. v. lowed to settle, that there were many leaks us 
j U. S. United States Court of Appeals for the and that the spillway capacity was insuffi- th 
i Fifth Circuit. May 5, 1950. 18 CCH Necii- cient for the drainage area. Defendant’s ho 
ii GENCE CASEs 49. officers were informed of the dangerous pl 
! condition and agreed to make the dam safe da 
4 : s . ° by breaching the spillway to within four : 
i Driller Killed in Explosion— feet of the wameaien level, but they failed 7 
Acidizing Crew's Negligence to live up to their agreement. of 
Plaintiff sought recovery for the death of Defendant did not contest plaintiffs’ charge Ni 

her husband, an employee of a drilling com- Of negligence in regard to its maintenance 

pany, who was killed by an explosion dur- Of the dam, but argued that its negligence 
ing the bringing in of a gas well. The Was not the exclusive cause of the disastrous le 
drilling company had completed drilling the effects of the flood but merely concurred, N 


well and was preparing it for defendant, 
who had been hired to acidize the well. 


as a causative agent, with an act of God. 
The reviewing court doubted whether, 






i When the deceased, who was in charge of from a legal standpoint, the rainstorm could , 
j the afternoon shift, came on duty, the be considered an act of God. The rain was ste 
“Christmas tree” had already been bolted to — torrential, but was more in the nature of a val 
4 the casting, and the well was being washed flash flood rather than any unprecedented, the 
; out. The deceased’s crew made the neces- furious or overwhelmingly violent manifes- Ste 
: sary connections on the “Christmas tree,” tation of the forces of nature. But even if loc 
1 tightened the bolts, connected the flow line the rain were considered an act of God, the wh 
i to the casing wing valve, inserting a choke _ rule of law is that if man contributes to the tro 
in the choker nipple between the teen and injury, it is man alone that is responsible. mi 
the union, and then helped defendant’s crew Judgment for plaintiffs was affiirmed.— sys 
connect their equipment. When defendant’s Carlson et al. v. A. & P. Corrugated Box did 
i crew completed the acidizing, deceased and Corporation. Pennsylvania Supreme Court, val 
: his crew proceeded to bring in the well, and Eastern District. Filed March 20, 1950. 18 “th 
the explosion occurred. CCH NEGLIGENCE Cases 65. the 
i Evidence that during the acidizing process ea 
a choke was negligently removed from the Contractor's Liability— cal 
flow line by a member of the acidizing crew . sto 
without informing the deceased of the fact Ladders in Passageway { / 
justified the $83,999.99 verdict for plaintiff. Defendant, a contractor, who was working j val 
Judgment of the lower court was affirmed. on the home next to plaintiff’s, had re- : jur 
—Dowell, Inc. v. Jowers et al. United States ceived permission from plaintiff’s husband ‘ ten 
Court of Appeals for the Fifth Circuit. May to use the passageway between the two cau 
5, 1950. 18 CCH Necticence Cases 52, homes for his scaffolding. Plaintiff, chasing ; leas 
her dogs through the passageway, struck the a 
Man Liable, ae am fell. oe bea 
. 1e trial court properly grante e con- : 
Though Act of God Contributes tractor’s motion for judgment notwithstand- = 
Defendant paper and paper products com- __ing the verdict on the ground of contributory * 

pany maintained a timber crib dam, which negligence. Plaintiff had no reason to be- 
impounded about 65,000,000 gallons of water lieve that the scaffolding had been taken Mc 
at the spillway crest. Plaintiffs’ property down overnight and had no right to act to 
was damaged when the dam broke after a blindly on that assumption. Or 

heavy rain and the released water flowed in “Home accidents,” the court declared, 
a huge wave into many buildings, destroying “are said to be the most frequent of all F 
pavement, washing out streets and carrying accidents, even more frequent than traffic “d é 
houses a considerable distance. accidents. We frequently meet such acci- ait , 
The State Department of Forests and dents through our own negligence, but as a a 
Waters, following a number of inspections, man cannot sue himself, courts have no oc- sign 
had concluded that the dam was unsafe and __casion to decide whether such accidents are in f 
would probably fail in the event of a flood. due to primary negligence in failing to pro- gen 
It was found that the timber crib had badly vide one’s self a safe place in which to live gua 
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or to contributory negligence in failure to 


use care to avoid known dangers. ... We 
think one owes no less duty in her own 
home than a house employee in her em- 
ployer’s home to use care to avoid known 
danger or blindly encountering the un- 
known.” Judgment for the contractor was 
affrmed.—Neely v. Brewer. Maryland Court 
of Appeals. Filed March 10, 1950. 18 CCH 
NEGLIGENCE CASES 74. 


Lease Exempting Landlord's 
Negligence Liability— 
Ordinary Care 


Plaintiff's merchandise was damaged by 
steam escaping from a defective radiator 
valve in a shop leased from defendants. The 
thermostat which controlled the flow of 
steam into the entire heating system was 
located in the part of the building over 
which defendants exercised exclusive con- 
trol. Plaintiff leased the premises in the 
middle of the summer when the heating 
system was not in operation, and defendants 
did not inform her of the defect in the 
valve. The lease contained provisions that 
“the lessee accepts the space as is” and that 
the “lessor is not bound to make any re- 
pairs whatever nor to be held liable for any 
damage in consequence of leaks, or for the 
stoppage of water.” 


Although the exemption agreement was 
valid, the trial court correctly charged the 
jury to disregard the stipulations. Since de- 
fendants remained in control of the valve 
causing the damage, the provisions in the 
lease did not exempt defendants from exer- 
cising ordinary care. Judgment for plaintiff 
was affirmed.—Robinson et al. v. Tate. Ten- 
nessee Court of Appeals, Western Division. 
March 16, 1950. 18 CCH NEGLIGENCE 
Cases 90. 


Manufacturer's Liability 
to Remote User— 
Onion Topping Machine 


Plaintiff’s hands were caught in the rollers 
of an onion topping machine manufactured 
by defendants, but sold to a middleman. He 
alleged that defendants had impliedly war- 
ranted that the machine was properly de- 
signed and safe for topping onions, whereas, 
in fact, it was inherently dangerous, negli- 
gently designed and was not equipped with 
guards, shut-offs or safety valves. 


Negligence 





NEGLIGENCE 





Since plaintiff was a remote user, there 
could be no cause of action on the implied 
warranty theory. There were no allegations 
that the absence of guards or a stopping de- 
vice was unknown to plaintiff or that he 
was unaware of possible injury, nor did the 
complaint allege any latent defect or mechan- 
ical flaw or weakness. It failed to allege 
any facts constituting a danger reasonably 
to be foreseen by the manufacturer from 
the intended use of the machine and un- 
known to the plaintiff. 


The act causing the injury was that of 
plaintiff’s allowing his hands to come in 
contact with the revolving rollers. Since the 
allegations did not state a cause of action 
within the rules creating liability against a 
manufacturer in favor of a remote user, the 
lower court erred in refusing to grant the 
manufacturer’s motion to dismiss. Judg- 
ment of the lower court was reversed.— 
Campo v. Scofield et al. New York Supreme 
Court, Appellate Division, Fourth Depart- 
ment. March 8, 1950. 17 CCH NEGLIGENCE 
Cases 1136. 


Gasoline on Garage Premises— 
No Attractive Nuisance 


The eight-year-old plaintiff entered de- 
fendant’s garage accompanied by another 
minor who poured a small quantity of gaso- 
line from a can beside a pump into a 
container. The companion then took the 
container out to the sidewalk, dipped a 
brush into the gasoline and smeared gaso- 
line onto a roll of paper caps. He hit the 
caps with a rock, causing them to explode. 
The flame ignited the gasoline in the con- 
tainer and in an effort to extinguish the 
blaze, he kicked the container. Gasoline 
spilled on plaintiff’s clothing and burned 
his leg. 


Basing his case on the attractive nuisance 
doctrine, plaintiff claimed that defendant 
permitted children of tender years to enter 
the garage premises and that it owed a duty 
to the children to see that they were pro- 
tected from anything that might arouse 
their curiosity and lead them into danger. 


The reviewing court upheld the trial 
court’s decision that the facts of the case 
were not within the attractive nuisance doc- 
trine. If defendant were held negligent, 
every householder who permitted a,can of 
gasoline or kerosene to remain within ac- 
cess of a neighbor’s child would also be 
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NEGLIGENCE 





negligent. These liquids are not naturally 
attractive to children and are dangerous 
only when brought in contact with fire. 
“The law does not exact a degree of care 
in guarding any article which will make the 
great majority of possessors of that article 
chargeable with habitual or continuous neg- 
ligence.” Furthermore, the proximate cause 
of plaintiffs injury was the striking of the 
roll of caps by his companion and his kick- 
ing the container, thus splashing gasoline. 
Judgment of dismissal was affirmed.—Haar, 
etc. v. Vogelman Bakery Company, Inc. Ken- 
tucky Court of Appeals. February 21, 1950. 
17 CCH NeEc.icence Cases 1102. 


Municipality's Liability— 
Forest Fire Spread 
from Rubbish Dump 


Plaintiff's woodlands were damaged by a 
forest fire which started and was spread 
from a town rubbish dump. He claimed that 
the town was negligent during the dry 
season in maintaining the dump and that it 
became a nuisance. During the forty years 
the dump had been used, there had been no 
fires and no complaints that conditions were 
dangerous. 


The court affirmed a judgment holding 
that the town was not liable. If the furnish- 
ing and maintenance of a trash dump was 
under express or implied authority, the ex- 
ercise of the function would be govern- 
mental. There was no profit and hence no 
liability. On the other hand, if defendant 
was without authority to provide the dump, 
the act was ultra vires, and there would 
be no liability —Wilde v. The Inhabitants of 
the Town of Madison. Maine Supreme Ju- 
dicial Court. March 9, 1950. 18 CCH Nec- 
LIGENCE CASEs 9. 


Wilful and Wanton Misconduct 
of Railroad—Excessive Speed 

The Pennsylvania’s crack train, the Red 
Arrow, bound from Detroit to Washington, 
D. C., left its tracks while negotiating the 
Bennington Curve in the Allegheny Moun- 
tains. Plaintiff, a passenger traveling on a 
pass, was severely injured. In order to 
recover, he was required to prove wilful or 
wanton negligence on the part of the rail- 
road. He alleged that the train was op- 
erated at an excessive speed, presenting the 
testimony of two experts, both railroad 
operating men, who testified that in their 
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opinion the train was traveling at a rate 
of sixty-five or seventy-five miles per hour 
at the time of the accident, though the 
conceded safe speed on that curve is twenty- 
five to thirty miles per hour. 


Defendant appealed from a judgment for 
plaintiff, contending that the expert testi- 
mony did not qualify as substantial evi- 
dence of excessive speed and that the trial 
court should have granted its motion for 
a directed verdict. Its argument was that 
the hypothetical questions contained the 
unwarranted assumptions that the track, 
roadbed and train equipment were in good 
condition prior to the accident. 


A judgment for plaintiff was affirmed, 
the court holding that there was no error 
in submitting the issue of excessive speed 
to the jury. Possible obstructions on the 
track were negated by the absence of marks 
on the rails, roadbed or wheels. Moreover, 
the track had been inspected thirty hours 
before the accident and found to be in good 
condition, and two light engines had passed 
safely over the track just ten minutes 
before the wreck. The assumptions of the 
hypothetical questions that the track and 
train were in good condition were war- 
ranted by the evidence.—Pennsylvania Rail- 
road v. Goldie. United States Court of 
Appeals for the Sixth Circuit. May 22, 1950. 
18 CCH NEGLIGENCE Cases 172. 


Patient’s Convulsions— 
Duty to Anticipate 


Plaintiff wife, a maternity patient, suf- 
fered a fractured spine and arm following 
a series of convulsions. In an action against 
the hospital and the physician, plaintiff 
wife contended that the injuries she sus- 
tained, while unconscious, resulted from 
trauma. Defendants claimed that the in- 
juries resulted from convulsions caused by 
a rare disease known as eclampsia. The 
court held that defendants were entitled 
to a directed verdict. 

On petition for rehearing, plaintiffs ar- 
gued that the court erred in its expression 
that “eclampsia is a rare disease.” One 
expert testified that the frequency of ec- 
lampsia in childbirth in cases under his 
personal observation was but one or two 
per cent. Another expert stated that frac- 
tures resulting from eclampsia were very 
rare, “maybe nine in all medical literature.” 
There was other expert evidence that frac- 
tures could result from convulsions, and 
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“there was nothing a doctor could do to 
prevent it,” and that a fracture could oc- 
cur “by a patient turning over in bed.” 


The court, denying the petition for re- 
hearing, stated that it had used the ex- 
pression “eclampsia is a rare disease” in the 
sense that a convulsion resulting from ec- 
lampsia was so rare that there was no legal 
duty on the part of defendants to antici- 
pate and guard against it—Poor Sisters of 
St. Francis et al. v. Long et vir. Tennessee 
Supreme Court. June 9, 1950. 18 CCH 
NEGLIGENCE CAsEs 243. 


Logs in Backyard—Assumed Risk 


Plaintiff helped defendants, his landlords, 
in sawing a telephone pole into sections 
and in carrying two of the logs to the 
back yard. About three weeks later, on 
a dark night, plaintiff took a short cut 
from the sidewalk across the grass to get 
to the garage. He tripped on one of the 
logs and fell, sustaining serious injuries. 
There was no light in the back yard, but 
he had not attempted to strike a match 
or to carry a_ flashlight. The court af- 
firmed a judgment for the landlords. Since 
plaintiff was fully aware of the danger, yet 
made no effort to secure the aid of light, 
he assumed the risk.—Rado v. Zlotnick et 
al. New Jersey Superior Court, Appellate 
Division. April 17, 1950. -18 CCH Nec- 
LIGENCE CASEs 233. 


Delay in Delivering 
Telegraph Money Order— 
Consequential Damage 


Plaintiff's husband gave defendant $40 
to be telegraphed to his wife along with 
a message, “Ship ladder.” Although he 
was told that it would take two hours for 
the message to arrive, the money was not 
delivered for eight days. Plaintiff, a diabetic, 
needed the money to purchase insulin 
and special dietary foodstuffs. She alleged 
that as a result of the company’s delay in 
delivering the money order, she was un- 
able to make these urgent purchases, and 
she was caused serious physical injury and 
discomfort. 


The evidence justified the jury’s finding 
that defendant negligently failed to deliver 
the message and money order within a 
But the evidence did not 


reasonable time. 


Negligence 





NEGLIGENCE 


justify a judgment for consequential dam- 
ages in excess of the actual cost of the 
message. It was not reasonable to expect 
defendant to have foreseen that a delay in 
delivering the message and money order 
would result in a physical injury. There 
was nothing in the message to apprise de- 
fendant, nor did plaintiff’s husband inform 
the company’s employees of the facts. Judg- 
ment for plaintiff was reversed to limit 
recovery to the cost of the message plus 
interest on $40 for eight days.—Patrick v. 
Western Union Telegraph Company. Ohio 
Court of Appeals. April 8, 1950. 18 CCH 
NEGLIGENCE CASEs 248. 


Jewelry Missing from Locker— 
Bailment 


Plaintiff Marsh placed a package of jew- 
elry in a locker in a railroad station. 
After inserting a dime and turning the key, 
he tested the door to see that it was 
locked. When he returned to retrieve his 
package, he found that it was missing. In 
an action against the locker company, plain- 
tiffs alleged that defendant had breached 
its agreement to keep their goods safely 
and had been negligent in failing to per- 
form this duty. The trial court granted 
defendant’s motion to dismiss, and plaintiffs 
appealed. 


Judgment for the locker company was 
affirmed. Through his exclusive operation 
of the locker and possession of the key, 
plaintiff Marsh, rather than the locker 
company, retained primary physical control 
of the package. The only method defend- 
ant had of entering into a specific contract 
was by stating the terms on the face of 
the locker. Although plaintiff Marsh knew 
that the agreement was expressed on the 
door of the locker, he testified that he did 
not read it, and he made no attempt to 
establish its provisions. There was no 
proof that the locker and lock furnished 
by defendant were not of standard design 
or in suitable working order. Without any 
affirmative proof of negligence or con- 
tractual relationship between the parties, 
plaintiffs failed to establish a common-law 
bailment sufficient to resist defendant’s mo- 
tion of dismissal.—Marsh et al., t. a. S. 
March & Son v. American Locker Com- 
pany, Inc. New Jersey Superior Court, 
Appellate Division. March 22, 1950. 18 


CCH NEcLicence Cases 196. 
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LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as Reported 
by CCH LIFE INSURANCE REPORTS 





Existing Indebtedness 
with Interest—Interpreted 


The insured paid premiums on a $5,000 
life insurance policy for nineteen years. The 
premium which fell due two months before 
his death was not paid when due nor within 
the thirty-day period of grace. It was con- 
ceded by both parties that if the interest on 
the insured’s policy loan—the insured had 
borrowed from the insurer substantially the 
entire loan value of the policy—be accrued 
from day to day for the purpose of deter- 
mining the “existing indebtedness hereon, 
with interest” (under the provisions of the 
automatic premium loan clause), then the 
loan value was insufficient to carry the poli- 
cy up to the date of death, but if such 
interest be not so accrued and included then 
the loan value would be sufficient to carry 
the policy a few days past the death of the 
insured. It was also conceded that under 
the provisions of the policy loan agreement, 
interest on the loan was not due until four 
months subsequent to the date of the in- 
sured’s death. 


The insurer contended that for the pur- 
pose of determining the loan value under 
the automatic premium loan clause, the term 
“existing indebtedness hereon, with interest,” 
should include interest on the loan, accrued 
or computed from day to day, even though 
that interest is not yet due and payable. 

The beneficiary contended that the quoted 
phrase should include only interest which 
was due and payable. , 

The court held that both of these con- 
flicting interpretations were reasonable and 
therefore concluded that the policy provi- 
sion was ambiguous and should be construed 
against the insurer.—Standard Insurance Com- 
pany v. Wisting. United States Court of 
Appeals for the Ninth Circuit. March 24, 
1950. 14 CCH Lire CAses 264. 


Misrepresentations 
in Application 


The question presented in this case was 
whether knowledge of the agent should be 
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imputed to the insurer or whether no re- 
covery against the insurer should be per- 
mitted where it is “plainly indicated” that 
there is fraud and conspiracy between the 
insured and the company agent and that the 
agent will not reveal the true facts to his 
principal. 

An insurance agent who had known the 
plaintiff and her husband for two or three 
years prior to the issuance of the policy in 
question had been calling at plaintiff's home 
from time to time to collect premiums on 
another policy of insurance and knew the 
physical condition of plaintiff’s husband, the 
insured. He knew that during that time 
the insured was seriously ill with high blood 
pressure and kidney trouble; that he had 
been hospitalized; that this illness had begun 
in March, 1947, and continued through June 
27, 1947, when the application for insurance 
was taken. On that evening, the agent 
came to the home of plaintiff and insured, 
about supper time. The insured was sick 
at that time and was dressed in pajamas and 
a robe. Under these conditions the agent 
filled in for the insured the application for 
a policy of industrial insurance, the appli- 
cation stating that “outside of an occasional 
minor ‘colds’ etc., no ailments whatever for 
so long can’t remember;” no advice, treat- 
ment or examination in a hospital within 
five years; no ailments or disease within 
five years; no high blood pressure; and no 
kidney trouble. 


Plaintiff testified that she was present in 
the room with her husband and the insur- 
ance agent when the latter was writing out 
the answers to the questions on the appli- 
cation; that the agent read out the questions 
and that her husband answered them truth- 
fully, but that without her knowledge the 
agent changed the answers to the questions, 
and that it was not until after the company 
had refused to pay the insurance that she 
knew that the answers to these questions 
had been changed. 

The court held for the defendant insurer, 
stating that it would be unjust and unrea- 
sonable for the courts to impose an obliga- 
tion on an innocent defendant who was led 
to make the contract on the careless misrepre- 
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sentation of the plaintiff and the insured.— 
Beasley v. Metropolitan Life Insurance Com- 


pany. Tennessee Supreme Court. March 


17, 1950. 14 CCH Lire Cases 230. 


Specific Limitations 
in Industrial Policy 


The insurer issued its industrial policy 
to the insured on February 17, 1947. The 
insured died May 20, 1948, of uremia and 
bilateral bronchopneumonia. The insurer 
insisted that its liability was limited to one 
fourth of the face amount of the policy, and 
the named beneficiary brought suit for the 
face amount, 


The first paragraph of the policy stated 
that the company “will pay to the bene- 
ficiary the face amount of insurance.” The 
second paragraph provided that “however 
if death occur within six months from the 
date the policy is issued the amount pay- 
able shall be limited to 25% of the face 
amount” and to fifty per cent thereof if 
death occur after six months but before 
one year from the date of issuance. The 
second paragraph of Section 8 of the policy 
read: “The Company’s liability will be limited 
to one-fourth (%) of the sum otherwise pay- 
able in the event of the death of the insured 
within the contestable period of this Policy, 
due directly or indirectly to paralysis, cere- 
bral hemorrhage, tuberculosis or other pul- 
monary disease or chronic bronchitis, asthma, 
cancer or any disease of the heart, liver, or 
kidneys, or from homicide.” 


The insured’s death occurred within the 
contestable period of the policy. 


The trial court directed a verdict in favor 
of the beneficiary and rendered judgment for 
the face amount of the policy. The court of 
appeals affirmed this judgment on three 
grounds: (1) The second paragraph of 
Section 8 is inconsistent with and repugnant 
to paragraphs 1 and 2; (2) a provision limit- 
ing liability is construed strongly against 
the insurer; and (3) an ambiguous policy is 
construed strongly against the insurer. 


The state court of last resort reversed the 
judgments of the lower courts and remanded 
the case for the entry of a judgment of one 
fourth of the face of the policy. It found the 
policy provisions unambiguous and adopted 
the following statement from an earlier case: 
“An insurer of life may, of course make such 
exceptions from the risk assumed as it sees 
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fit. It may provide that there shall be no 
liability on the part of the insurer if the 
insured dies within a year from some cause 
or disease excepted from the general pro- 
vision of the contract of insurance.”—Uni- 
versal Life Insurance Company v. Lillard. 


Tennessee Supreme Court. March 17, 1950. 
14 CCH Lire Cases 232. 


Accident Policy— 
Exclusion of Hernia 


The policy of accident insurance in this 
case covered “all bodily injuries, fatal or 
otherwise, subject to the provisions, condi- 
tions and limitations specified in this policy, 
except: (5) those caused wholly or 
partly, or the results of which are contributed 
to, by . hernia, . or by any disease, 
or medical or surgical treatment therefor, 
such hernia, or medical or surgical 
treatment to be construed as sickness.” 


The insured died of a violent coughing and 
choking spell following a hernia operation. 


After judgment for the defendant insurer, 
the beneficiary appealed. The reviewing 
court affirmed that judgment, a strong dis- 
senting opinion by Healy, Circuit Judge, 
reading in part as follows: 


“Nobody, of course claims that the hernia 
caused the insured’s death. The contention 
of the insurance company, predicated on the 
testimony of several physicians, was that the 
operation caused it. These experts gave it 
as their opinion that the embolism of which 
the insured died was post-operative in char- 
acter, that is to say, it was the result of a 
clot in the blood stream developing out of 
the operation itself. But the trial court 
rejected this testimony and accepted instead 
the medical opinion of the plaintiff’s wit- 
nesses that the embolus was not connected 
with the surgery. Accordingly, the hernia 
and the surgical treatment for its correction 
are both ruled out as causes of death. 


“There remains only ‘medical treatment’ 
for the hernia as a possible culprit to ab- 
solve the insurer of liability. The trial court 
found that the opiates and sedatives were 
‘administered as medical treatment,’ and on 
that basis alone though the insurer not liable. 
It did not find that the drugs were admin- 
istered as medical treatment for the hernia. 
Assuming, however, that such was neces- 
sarily what the court meant, that being the 
language of the exception, I am not able to 
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discover in the record any evidence to sup- 
port such a finding. The difficulty 
here is that the language of the exceptive 
provision must necessarily be given broad 
scope—stretched, so to speak, beyorid its 
ordinary sense—if it is to be made to reach 
this particular aspect of the case, whereas 
observance of the governing state decisions 
requires that exceptive provisions be nar- 
rowly construed against the insurer. My 
brothers have paid mere lip service to this 
well-recognized decisional rule, while failing 
entirely to apply it.— Wilson v. Business 
Men’s Assurance Company of America. 
United States Court of Appeals for the 
Ninth Circuit. March 28, 1950. 14 CCH 
Lire Cases 265. 


Change of Beneficiary 


Plaintiff, the original beneficiary of seven 
insurance policies on the life of her step- 
father, appealed from a judgment directing 


the payment of the proceeds of five policies. 


to her brother, the alleged beneficiary under 
five applications for change in beneficiary exe- 
cuted by the insured a week before his death. 


Plaintiff's brother had procured from the 
agent of the insurer blank applications for 
change of beneficiary. On one the agent 
of the insurer inserted the number of the 
policy and the word “stepson” in the space 
on the application for “Relationship to In- 
sured.” On May 3, 1947, the insured signed 
the applications in the presence of his attor- 
ney, and at this time the applications were 
blank except for one which contained the 
number of one of the policies and the word 
“stepson.” On May 10 the insured died. 
At the trial, one of the applications when 
introduced in evidence was filled out with 
the policy number, name, of new beneficiary, 
his relationship to insured, his age and resi- 
dence, but the record was silent as to when 
or by whom these entries were inserted in 
the application. The evidence also showed 
two interoffice communications from the 
manager of the insurer’s district office in 
which it was stated that defendant stepson 
called at the office of the company with the 


change of beneficiary forms on or about 
May 16. 


The reviewing court held that the facts 
presented did not bring the case within the 
well-established rule that where the insured 
has done all within his power to make the 


536 


change, and ministerial acts remain to be 
performed by the insurer, the intended 
change will become effective. Accordingly, 
the judgment of the trial court was reversed 
and the cause remanded with directions to 
enter judgment for plaintiff for the proceeds 
of the five policies in controversy.—Metro- 
politan Life Insurance Company v. Cooney, 
Exr., Ahlberg, Appellant. Illinois Appellate 
Court, First District. Released March 7, 
1950. 14 CCH Lire Cases 213, 


Aviation Exclusion Clause 


The defendant insurer delivered an ordi- 
nary life insurance policy with double in- 
demnity for accidental death to the father 
of the insured, and the insured, in writing, 
accepted the policy which had been issued, 
and agreed to the inclusion of an aeronautics 
clause which limited the insurer’s liability 
in certain cases of death from air travel. 
The insured died while engaged in flying 
as an instructor in aviation, and his mother, 
the beneficiary under the policy brought this 
action to recover the double indemnity. At 
the conclusion of the trial, the trial judge 
resolved all the issues against the beneficiary 
and directed a verdict in her favor for the 
reserve due on the policy. The motions of 
the beneficiary for judgment notwithstand- 
ing the verdict and for a new trial were over- 
ruled, and she appealed from the judgment 
entered on the verdict. 


On the appeal the beneficiary contended 
that the aeronautics clause was not effective 
for three reasons: first, although the rider 
was physically attached to and made a part 
of the policy, it was nevertheless ineffective 
because insured’s written consent to its in- 
clusion was not also attached to the policy, 
and the consent was required to be attached 
under Section 318 of the Insurance Com- 
pany Law of Pennsylvania; second, the 
named beneficiary in the policy was not 
bound by the insured’s consent to the aero- 
nautics clause therein; and third, the clause 
was inserted contrary to an oral understand- 
ing between the insurer’s local agent and 
the insured’s father that the policy would 
not contain a war risk or aviation clause. 


Each of these arguments was rejected by the 
reviewing court, which affirmed the trial court’s 
judgment.—Good v. Metropolitan Life Insur- 
ance Company. Pennsylvania Superior Court. 
March 14, 1950. 14 CCH Lire Cases 218. 
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WHAT THE COURTS ARE DOING 





FIRE AND CASUALTY 





FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as Reported 
by CCH FIRE-CASUALTY INSURANCE REPORTS 





‘Assignment of Policy’’ Construed 


Defendant insured a farm building under 
a windstorm policy which provided that the 
policy should become void if it were assigned 
without the written consent of the insurer. 
While the policy was in force, a contract 
for sale of the property was executed be- 
tween the agents for the owners, as vendors, 
and plaintiff, as vendee, subject to the con- 
ditions precedent (a) that the vendors 
obtain deeds signed by the adult owners 
and (b) that they obtain an order of license 
from the probate court authorizing a sale of 
the infant owner’s interest. 


After the building was destroyed by a 
windstorm, the insured assigned the policy 
and its proceeds to plaintiff. At the same 
time, deeds from the adult owners and a 
deed from the guardian to the infant owner 
were delivered to plaintiff. The insurer had 
no notice of the contract of sale until after 
the loss had occurred. It then denied lia- 
bility on the ground that the nonassignability 
clause had been breached. 


Affirming a judgment for, plaintiff, the 
court held that the provision in the contract 
by which the vendors agreed, in the event of 
loss, to apply the proceeds to the unpaid 
purchase price did not constitute an assign- 
ment of either the policy or its proceeds. 
The provision was an agreement operative 
in the future and was contingent not only 
upon the happening of a loss covered by the 
policy, but also of the conditions precedent. 
It gave the vendee no rights against the 
insurer. Assignment of proceeds after loss 
does not constitute an assignment of the 
policy, but only of a claim or right of action 
on the policy —W indey v. North Star Farmers 
Mutual Insurance Company. Minnesota Su- 
preme Court. Filed May 26, 1950. 7 CCH 
Fire AND CASUALTY Cases 181. 


“Premises—Operations’’ Construed 


Defendant issued a manufacturers’ and 
contractors’ liability policy to a butane gas 
dealer. The dealer installed a gas system 
in a house in a nearby city. The pressure 


Fire and Casualty 


gauge, valves and fittings on the storage 
tanks would not operate properly, and the 
dealer intended to complete the installation 
at a later date by repairing or exchanging 
the defective apparatus. But before the 
defect was corrected, a leak in the system 
caused a fire which destroyed the house. 
The owner and tenant sued the dealer, 
whose insurer denied liability, relying on a 
clause which excluded “operations” cover- 
age if the accident occurred after operations 
had been completed or abandoned, and 
away from premises owned, rented or con- 
trolled by the insured. Specifically, the 
insurer contended that the accident did not 
occur on the premises named in the declara- 
tions in the policy, but in a different city 
and county, and that operations had been 
completed or abandoned. 


The court ruled against the insurer. Al- 
though operations had been interrupted, they 
had not been completed or abandoned, and the 
“premises—operations” coverage still applied. 

The policy, in somewhat ambiguous lan- 
guage, defined the hazard as including not 
only “the ownership, maintenance or use of 
the premises,” but also “all operations dur- 
ing the policy period which are necessary or 
incidental thereto.” Since the declarations 
stated that the business of the insured was 
“butane gas dealer” and that the purpose of 
the use of the premises was “butane gas 
operation,” the policy could be reasonably 
construed to cover the installation of butane 
gas equipment at places other than the 
premises designated in the policy.—Lloyds 
Casualty Insurer v. McCrary et al. Texas 
Supreme Court. April 12, 1950. 7 CCH 
FirE AND CASUALTY CASEs 177. 


Burglary Insurance— 
Failure to Keep Records 


A corporation engaged in the hotel busi- 
ness was insured by defendant against losses 
resulting from burglary. Burglars broke 
into the hotel and removed a safe and its con- 
tents. Plaintiff claimed that among other items 
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the safe contained $2,600 in currency belonging 
to three of its officers. Although plaintiff main- 
tained adequate and thorough card files of 
the money and other valuables deposited 
with it by guests and employees, it made no 
similar records of the money in the safe 
belonging to its officers. As to this amount, 
the only record that plaintiff asserted ever 
existed consisted of notations made on the 
envelope in which the money was kept. 


Defendant denied liability on the ground 
that the insured had failed to keep any rec- 
ords from which the loss could be deter- 
mined with accuracy, as required by the 
policy. The trial court rendered judgment 
for the insurer, and the reviewing court af- 
firmed, pointing to the testimony of one of 
the officers that “It was personal money 
and we were probably just a little careless.” 
That was an admission of failure to conform 
to the policy terms.—Green’s Hotel, Inc. v. 
Commercial Casualty Insurance Company. 
New Jersey Supreme Court. May 15, 1950. 
7 CCH Fire anp CAsuArty Cases 189. 


Loss of Rent—‘‘Enforcement 
of Ordinance” Construed 


Defendant issued to plaintiffs a rent insur- 
ance policy and by endorsement limited its 
liability to the proportion that the amount 
insured ($5,000) bore to 100 per cent of the 
actual annual rental of the premises at the 
time of loss. Under a second endorsement, 
defendant assumed liability for damage to 
the insured’s interest occasioned by the en- 
forcement of any municipal ordinance regu- 
lating the construction or repair of buildings. 


Following a fire loss, plaintiff was denied 
a permit to repair on the ground that the 
ordinance applicable to that zone prohibited 
repairs which exceeded twenty per cent of 
the value of the building. Two weeks later 
the insurance adjuster discovered that the 
city official had made an error and that 
the property was located in a zone in which the 
ordinance permitted repairs up to fifty per 
cent of the value of the property. Although 
this information was communicated to the 
city official, he still declined to issue a 
permit. 


In defense to plaintiffs’ action, the insurer 
argued that plaintiffs should not be per- 
mitted to recover for loss due to the city’s re- 
fusal to issue a building permit, since the 
refusal was illegal and did not constitute 
the enforcement of a valid ordinance within 
the terms of the endorsement. 
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The court was of the opinion that in view 
of the widely divergent evidence as to the 
value of the building, there was room for a 
sound and honest judgment that the cost of re- 
pairs would exceed the fifty per cent of value 
limitation. The refusal to issue the building 
permit, therefore, was neither arbitrary nor 
unreasonable, and the event insured against 
—the loss of rentals—was occasioned by 
the enforcement of a municipal ordinance. 
The insurer’s liability was governed by the 
provision fixing its liability at “no greater 
proportion thereof than the amount insured 
($5,000) bears to one hundred per cent of 
the actual annual rentals for such 
rented portion of the premises when such 
loss shall happen.” (At the time of the 
fire one of the quarters was vacant.) Judg- 
ment for plaintiffs in the sum of $4,200, the 
amount of the annual rental, was affirmed.— 
World Fire & Marine Insurance Company v. 
Palmer et al. United States Court of Ap- 
peals for the Fifth Circuit. June 7, 1950. 
7 CCH Fire anp CASuALty CASEs 183, 


“Attached and Communicating 
Additions'’—Status of Garage 


Defendant had issued to plaintiff a fire 
insurance policy covering a “two story brick 
building” and “its attached and commu- 
nicating additions.” The brick buildings 
contained stores on the ground floor and 
apartments on the second floor. Attached 
to it was a three-stall frame garage rented 
to tenants for automobile storage. The build- 
ing and garage were separated by a ten-foot 
pathway. The garage was destroyed by fire, 
and defendant denied liability, contending 
that although the garage was attached to 
the brick building, it was not a “communi- 
cating addition.” 

The court was of the opinion that whether 
a garage was a “communicating addition” to 
a building to which it was attached did not 
depend upon whether the means of com- 
munication between them happened to be 
open or enclosed. The frame garage served 
the purposes of the tenancy of the brick 
building so that it was not only attached to 
form a physical addition but was equally an 
addition to the uses of the brick building. 
Judgment for the insured was affirmed.— 
Frohlich et al. v. National Union Fire Insur- 
ance Company of Pittsburgh, Pennsylvania. 
Michigan Supreme Court. Filed May 18, 
1950. 7 CCH Fire anp Casua ty Cases 172. 
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Private Crossing Collision 


Plaintiffs had verdicts after the trial of 
two actions of tort to recover for personal 
injuries and property damage arising out of 
a collision between the defendant’s train 
and an automobile truck owned by one of 
the plaintiffs and driven by the other. The 
truck was being driven over a private cross- 
ing, and it was agreed by all parties that, 
unless the driver had the rights of an in- 
vitee so that the defendant owed a duty of 
exercising reasonable care not to harm 
him as he travelled over the crossing, there 
could be no recovery in either case. 


The driver of the truck had no right to 
be on the crossing, except such as he de- 
rived through the owner of the truck, who 
was a lessee of railroad property adjoining 
the tracks where the accident occurred. As 
lessee the owner had the right to use the 
crossing which was the only means of 
reaching the state highway from the prem- 
ises which the defendant had demised to 
him, but he was restricted by the terms 
of his lease to using the property only for 
a camp. In fact the premises were main- 
tained as a “Dine-Dance’”’ place. 

The trial court allowed the jury to de- 
termine the meaning of the lease. This was 
error, the reviewing court concluded; the 
interpretation of the lease was a question of 
law.—O’Brien v. Boston & Maine Railroad 
Massachusetts Supreme Judicial Court. March 
8, 1950. 33 CCH Auromosite Cases 656. 


“External Discharge or Leakage 
of Water’ Includes Flood 


Plaintiff, an automobile dealer, had a num- 
ber of automobiles on a lot in Fort Worth. 
Following extremely heavy rainfall, the 
water in the Trinity River, which runs 
through a considerable part of the city, rose 
until it left the banks of the river and then 
in several places flowed over the system 
of levees which paralleled the river, with the 
result that large areas of the city, both 
business and residential, were inundated. 
Seven of the plaintiff’s automobiles were 
left on the lot and were damaged by the 


Automobile 


flood waters. Plaintiff sued his insurer, 
claiming that the damage to the automo- 
biles was covered by his policy. After a 
judgment for the plaintiff, the insurance 
company appealed. 

«Item 3 of the policy began as follows: 
“The insurance afforded is only with re- 
spect to such and so many of the following 
coverages as are indicated by specific pre- 
mium charge or charges. The limit of the 
company’s liability against each such cov- 
erage shall be as stated herein, subject to 
all the terms of this policy having reference 
thereto.” Following that language was a 
list of eight different coverages, among 
which were: “A—Comprehensive,” “E— 
Windstorm, Earthquake, Explosion, Hail or 
Water” and “F—Combined Additional Cov- 
erage.” No premiums were paid for Cov- 
erages A and F, each of which plainly 
covered the loss here disputed. 


Coverage E, for which premiums were 
paid, read in pertinent part: “To pay for 
direct and accidental loss of or damage to 
the automobile, caused by 
external discharge or leakage of water 
except loss resulting from rain, snow or 
sleet.” The insurance company argued that 
this coverage was rather narrow, being 
intended to include only damage caused by 
leakage of a rather small amount of water, 
or by discharge of water from some place 
confinement, as from water pipes, for in- 
stance. The insurer argued also that Cov- 
erage F, which included damage by flood 
or rising waters, should be considered in 
the interpretation of the language in Cov- 
erage E, 

These contentions the court rejected. The 
insurance company’s liability could be neither 
enlarged nor restricted by the language in 
Coverage F, which was not a part of the 
contract. Moreover, the plaintiff could not 
be charged with notice of the language of 
Coverage F, though the result might have 
been different if plaintiff had been shown 
to be familiar with that language. 

Referring to Webster’s unabridged dic- 
tionary for the definition of the word “dis- 
charge” the court said all of the definitions 
there given carried the common idea of re- 
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moval of a person or an object from a 
place of carriage, storage, restriction or 
confinement, and that “it would be proper 
to term the flow of water over the top of 
a levee as a discharge of water from the 
channel made by the river and*levee system 
within which it would normally be con- 
tained.” Judgment for plaintiff affirmed.— 
Glens Falls Insurance Company v. McCown. 
Texas Court of Civil Appeals, Second Su- 
preme Judicial District. March 24, 1950. 33 
CCH AvutTomosILe CAsEs 673. 


Funeral Procession— 
Intersection Collision 


Plaintiff sought to recover for injuries 
sustained when the car in which she was 
riding, operated by her husband, in a funeral 
procession, entered an intersection on a red 
light where it was struck by defendants’ 
vehicle which was driven around waiting 
cars and into the intersection. Plaintiffs’ 
husband violated a statute in entering the 
intersection on a red light, and defendants’ 
driver violated a statute in driving on the 
left side of the road to pass the other cars 
while within 100 feet of the intersection. 

The trial court’s directed verdict for the 
defendants was reversed on appeal, the re- 
viewing court holding that the issue of 
which driver’s negligence was a proximate 
cause of the collision should have been 
submitted to the jury for determination. — 
Sklar v. Southcomb et al. Maryland Court 
of Appeals. Filed March 9, 1950. 33 CCH 
AUTOMOBILE CAsEs 950. 


Evidence of Insured’s Acquittal 
of Arson Held Inadmissible 


Plaintiff insured recovered a judgment 
against the defendant insurer upon a con- 
tract which insured plaintiff’s truck against 
loss by fire. The sole defense of the in- 
surance company was that the insured fraudu- 
lently procured the truck to be burned. 

The insured had been indicted and tried 
upon the charge of wilfully burning the 
truck for the purpose of defrauding the 
insurance company. He was acquitted. 
When the civil suit came on for trial, the 
insurer’s counsel on cross-examination asked 
the insured if he did not procure certain 
persons to burn the truck, to which the 
insured answered that he did not. 
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To rebut the insurer’s proof, which pointed 
very strongly to the insured’s guilt, the 
insured was allowed to introduce the minutes 
of the court in the criminal case which 
showed that he was acquitted of the crime 
of arson. The court instructed the jury 
that this proof could not be considered as 
evidence that the plaintiff did not burn 
the truck, but could only be considered 
as reflecting upon his credibility. 


The insurance company was successful 
in its appeal from an adverse judgment, the 
court holding that the reading of the minutes 
from the criminal trial was prejudicial error 
since such “evidence” was admissible neither 
as to the issue of arson nor as a means 
of rehabilitating his character as a witness 
in his own behalf.—Tennessee Odin Inswr- 
ance Company v. Dickey et al. Tennessee 
Supreme Court. March 17, 1950. 33 CCH 
AUTOMOBILE CASEs 931. 


How Promptly Must Suit Papers 
Be Furnished Insurer? 


In this attachment execution the ques- 
tion involved was whether an insurance 
carrier in an automobile liability policy 
should be relieved from indemnification when 
the insured does not promptly furnish 
suit papers to the insurer, regardless of 
whether the insurance carrier was prejudiced. 


The accident occurred November 13, 1945, 
the insured gave prompt notice to the in- 
surer of the accident, and the insurer made 
its investigation. The plaintiff was hospital- 
ized for ten weeks and four days and 
brought her action against the owner of 
the car on February 15, 1946. 


The insured retained his own counsel, 
who accepted service of the writ as to 
the insured and filed an affidavit of de- 
fense on October 22, 1946. The date of 
trial was postponed a number of times, 
and it was not until January 30, 1947, that 
copies of suit papers were forwarded to 
the insurer; this was the first notice that 
the insurance carrier had that suit had been 
brought against the insured. 

Plaintiffs had a verdict against the in- 
sured on May 14, 1947, in an uncontested 
case, the insured’s own counsel having with- 
drawn from the case in January, 1947, and 
the insurer having denied liability because 
of the tardy receipt of the suit papers. 
Upon the consequent judgment, the plain- 
tiffs were issued an attachment execution 
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naming the insurance carrier as garnishee. 
The insurance company appealed from a 
directed verdict for the plaintiffs on the 
trial of the attachment execution. 


The reviewing court affirmed the direc- 
tion of the verdict for the plaintiffs. “The 
insurer in the instant case had the 
burden of showing that it was prejudiced 
by the eleven months’ delay in forwarding 
the suit papers. Rarely, if ever, can 
there be prejudice per se.”—Frank et al. v. 
Nash et al., The Employers’ Liability Assur- 
ance Corporation, Litd., Garnishee. Pennsyl- 
vania Superior Court. March 14, 1950. 33 
CCH Auvutomosite Cases 952. 


Scope of Employment— 
Truck Driver's Aid to Injured 


The driver-salesman of the defendant beer 
distributor was on his way to St. Louis 
in defendant’s truck. He was carrying a 
load of empty bottles back to the brewery 
in St. Louis and, while en route, observed 
a car in a ditch and a man and woman 
struggling to get out of the ditch and up 
onto the highway. The man signaled the 
driver to stop and the driver did so, parking 
the truck in the east lane of the pavement 
and then running back to assist the motor- 
ists. Soon afterwards the car in which 
plaintiffs were riding crashed into the rear 
of the stopped truck. Tt trial court 
rendered judgment for the plaintiffs against 
defendant, and on appeal the sole issue 
was whether the truck driver was acting 
within the scope of his employment when 
he stopped the truck on the highway. 


The reviewing court declared that going 
to the aid of an injured motorist on a high- 
way does not take the employee outside 
the scope of his employment. Therefore, 
the judgment was affirmed.—Boalbey et al. 
v. Smith. Illinois Appellate Court, Fourth 
District. Released Feburary 21, 1950. 33 
CCH AvtTomosiLe Cases 722. 


Personal Liability 
of Township Officers 


A bridge on one of the roads of a town- 
ship washed out and collapsed on account 
of a heavy rain. On the next day, the 
defendant, in his capacity of road overseer 
and acting with the knowledge and under 
the instructions of the defendants who were 
the township officers, placed a barrier across 
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the road approximately twenty or thirty 
rods west of the washed-out bridge. He 
placed no barrier or warning on the east 
side of the washout. Five days later the 
plaintiff, while driving an automobile in 
a westerly direction, drove into the washout 
and sustained the damages of which she 
complained. 


The trial court sustained demurrers of the 
township officers to the complaint, and 
the only question on appeal was whether 
the township officers should be personally 
liable under the facts above stated. 


The reviewing court affirmed the action 
of the trial court in sustaining the de- 
murrers and, after discussing earlier cases, 
said: “To hold that when the town officers 
do nothing at all there is no liability, but 
that if they attempt to give some warning 
and it fails to prevent the accident they 
are liable, would lead to absurd results. 
When they do something which directly 
causes the accident, we have a different 
situation. That is not the case here.”— 
Gtefer et al. v. Dierckx et al. Minnesota 
Supreme Court. January 6, 1950. 33 CCH 
AUTOMOBILE CASEs 696. 


Municipality's Liability— 
Mountain Road 


Plaintiffs sued a city for damages arising 
out of the deaths of six occupants of an 
automobile which plunged into a canyon 
on a winding mountain road, alleging that 
the city was negligent in failing to maintain 
warning devices and barriers along the 
right of way. 

A portion of a mile of the road lay 
within the limits of the city. After ver- 
dicts were rendered against the city, it 
contended on appeal that the boulevard 
involved was a state highway and under 
the exclusive control of the state; that the 
danger complained of related to the con- 
struction and design of the highway; and 
that the city’s agreement with the state to 
maintain the road could not be held to apply 
to the posting of warning signs and guards. 

The court rejected these contentions and 
held: (1) The mere retention by the state 
of supervisory powers over the maintenance 
of a portion of a highway within the city 
limits does not relieve the city from obliga- 
tions imposed on it by general law; (2) 
The posting of warning signs and guards 
is a matter of “maintenance” of a high- 
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way, rather than a matter of construction. 
—Gillespie et al. v. City of Los Angeles. 
California District Court of Appeal, Second 
District, Division Two. December 28, 1949. 
33 CCH AvuToMmoBILE CAsEs 719, 


Is a Child a Guest? 


Plaintiff, a minor, recovered by her 
guardian a judgment for personal injuries 
sustained in an automobile accident which 
occurred while the plaintiff was the occupant 
of an automobile driven by the defendant. 
The defendant appealed, assigning as error 
the court’s denial of his motion for a di- 
rected verdict. The sole question was 
whether the plaintiff at the time of the 
accident was being transported by the de- 
fendant as his “guest” as that word is used 
in the Oregon guest statute. 

At the time of her injury the plaintiff 
was four years of age. The defendant was 
her uncle, the brother of her mother. The 
automobile was owned by the child’s father. 
An appointment had been arranged for plain- 
tiff with a doctor in a neighboring town, 
and the trip was made for the purpose of 
keeping this appointment. The mother did 
not drive the car because she had no 
driver’s license, and the defendant drove 
at the request of both the father and mother 
of the plaintiff as a “family courtesy.” 
During the trip the accident occurred and 
plaintiff suffered injuries as the result of 
defendant’s ordinary negligence. 


At the trial, counsel for the plaintiff con- 
tended that the guest relationship should 
depend upon the existence of a contract 
between the owner or operator of the car 
and the person transported, and that, as the 
plaintiff was a minor and incapable of con- 
tracting, the relationship did not and could 
not arise. That position was abandoned, 
and the contention on appeal was that 
a child only four years of age is incapable 
of being a guest because such a child is too 
young voluntarily to assume that re- 
lationship. 

The reviewing court held that the re- 
lationship of guest and host did not exist 
between plaintiff and defendant. The plain- 
tiff was not a guest because “a four-year- 
old child who enters an automobile in the 
custody of a parent or other custodian 
does not do so of its own free will and 
cannot be said to have accepted an in- 
vitation to ride from the owner or operator 
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of the car.” And “the defendant was not 
the plaintiff’s host because ‘he had no right 
to say who should ride in the car; and 
hence could not have invited plaintiff to 
ride’.” The court further stated that the 
construction of the guest statute “should 
not be extended beyond the correction of 
the evils and the attainment of the permissi- 
ble social objects which, it may be assumed, 
were the inducing reasons for its enactment.” 
—Kudrna v. Adamski. Oregon Supreme 
Court. March 21, 1950. 33 CCH Automo- 
BILE CASES 836. 


NOTHER CASE involved an action 

under the Kansas guest statute by the 
parents of four-year-old twins, who were 
riding with their grandparents in the auto- 
mobile owned by the grandfather. The 
grandfather, who was driving the car, drove 
across some railroad tracks. The car was 
hit by a train, one child suffering fatal 
injuries, the other suffering serious but not 
fatal injuries. 


The parents of the children filed two 
petitions in the probate court against the 
administrator of the deceased grandfather, 
one petition asking damages for the wrong- 
ful death of one child, the other petition 
being brought as next friends of the injured 
child and seeking damages for his injuries. 
In both cases, the driver’s wanton negli- 
gence was alleged. The probate court allowed 
the claims in whole or in part and the 
administrator appealed to the district court. 


In the district court the administrator 
moved to disallow the respective claims 
upon the ground that the guest statute 
prohibited recovery, since the children were 
guests of the driver, who was not guilty 
of gross and wanton negligence. Although 
the plaintiffs denied that the minors were 
guests of the driver, this argument was 
apparently rejected by the district court 
since the basis upon which it ordered a jury 
trial was that there was a question of fact 
as to the wanton negligence of the driver 
at the time of the accident. 


The administrator again appealed, this 
time to the state court of last resort. 
The emphasis in this appeal was upon other 
matters, but this court apparently assumed 
the children were guests since it gave no 
discussion of the question and held that 
“the effect of ... [the guest statute] is to 
relieve the operator of an automobile from 
liability to his guest resulting from negli- 
gence, as that term is distinguished from 
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WHAT THE COURTS ARE DOING 


wantonness.” — Wright, Administrator,  v. 
Pizel et al. Kansas Supreme Court. Janu- 
ary 28, 1950. 33 CCH AutTomosILe Cases 853. 


Last Clear Chance 


Plaintiffs appealed from an adverse judg- 
ment in a suit for the wrongful death of 
their fourteen-year-old son, who was struck 
by defendant’s car while riding his bicycle. 
The principal question presented was whether 
the trial court erred in refusing to give 
a requested instruction on the doctrine of 
last clear chance. 


The defendant was driving east on the 
south side of a straight, dry, two-lane 
highway at forty-five or fifty miles per 
hour, and the boy was traveling in the same 
direction on the same side of the road. 


A patrol officer testified that, immediately 
after the accident, defendant told him the 
boy looked back and turned to the left 
when she sounded her horn. But accord- 
ing to defendant’s testimony, she sounded 
her horn when she was approximately 150 
feet from the boy, and he continued to 
ride ahead without turning until she drew 
even with him when he suddenly veered to 
the left into the path of her car. 


The court held that the statement to 
the patrol officer was admissible not only 
to impeach her own testimony but also 
to prove that what she then .said was true. 
Accordingly, plaintiffs were entitled to an 
instruction on the doctrine of last clear 
chance, and the refusal to give it was 
prejudicial error.—Bonebrake et al. v. McCor- 
mick. California Supreme Court. March 
17, 1950. 33 CCH Avtomosite Cases 698. 


Humanitarian Doctrine 


Plaintiff, through her mother as natural 
guardian, brought this suit against the 
defendants seeking damages for the death 
of her father, who lost his life in a collision 
between a car which he was driving and a 
bus owned and operated by the defendants. 


The collision occurred at about the center 
of a sweeping curve about a half mile in 
length. Plaintiff’s mother, who was riding 
with decedent, testified that she first saw 
the bus when it was about 350 feet or an 
ordinary city block away. She stated that 
about that time the car in which she was 
riding gradually slid to the west side of 
the banked pavement; that it continued 
on that side and her husband tried desper- 
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ately to get it back on the east side. She 
stated that the car was traveling about 
fifteen or twenty miles per hour but slowed 
down after it skidded to the west side of 
the road. She testified the bus was going 
about thirty miles per hour and at no time 
slackened speed or swerved before the impact. 


The bus driver testified that he was 
driving the bus at a speed of thirty or 
thirty-five miles per hour when he saw the 
car about 100 feet distant, that he then 
took his foot off the accelerator to see 
what course the decedent’s car would take, 
that the car returned to the west side of 
the highway and that the accident occurred 
there while the bus was going about five 
miles per hour. He further testified that 
he could not have applied his brakes fully 
when he first saw the decedent’s car because 
he then would have slid on the packed snow. 


The court concluded that the verdict for 
plaintiff was amply supported by the evi- 
dence; that the bus could have been stopped 
within 100 feet; that the driver could have, 
in the exercise of ordinary care, discovered 
deceased’s peril at a distance of 200 feet; 
and that the driver was negligent under 
the humanitarian doctrine—Austin, etc. v. 
Hemperley et al. Missouri Supreme Court, 
Division Number Two. March 13, 1950. 
33 CCH AvutomosiLe Cases 785. 


Liability of Diabetic Host 


Plaintiff, a stenographer employed some 
distance from her home, occasionally ac- 
cepted an invitation to ride home from 
work with defendant, who was employed 
in the same building. One night while she 
was riding with defendant, he crashed into 
the rear of a parked automobile, causing 
plaintiff to suffer severe personal injuries. 


The evidence disclosed that the host was 
a diabetic who had not maintained his 
dietary schedule and was hurrying home to 
his supper; that a diabetic who took insulin, 
as the host did, when not maintaining the 
proper dietary schedule suffered an effect 
similar to intoxication whereby the patient 
loses his equilibrium and sometimes blacks 
out completely. Plaintiff’s action was predi- 
cated upon the theory that defendant host 
knew he was off his schedule; that he 
knew he was apt to lose his equilibrium 
and might even black out completely; and 
that, therefore, in undertaking to drive plain- 
tiff home and on having an accident, he 
was guilty of wilful misconduct. 
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WHAT THE COURTS ARE DOING 


The trial court refused to permit plain- 
tiff’s counsel to argue to the jury that 
defendant was a diabetic and had a severe 
case. In addition, the court instructed the 
jury there was no testimony as to the 
severity of defendant’s diabetes. 

The reviewing court found that this con- 
stituted prejudicial error, since there was 
evidence that defendant was a severe diabetic. 
Therefore, the judgment for defendant was 
reversed.—King v. Kaplan. California Dis- 
strict Court of Appeal, Second District, 
Division Two. November 18, 1949. 33 CCH 
AUTOMOBILE CASEs 785. 


Wrongful Death—Damages 


An Army truck struck the rear of the 
deceased’s pick-up truck, which was stopped 
at a traffic signal, forcing the pick-up truck 
into the car ahead and resulting in the 
deceased’s receiving a blow in the abdomen 
which brought on a perforation of the colon. 
The government was held liable for his 
death under the Federal Tort Claims Act, 
and one of the questions on appeal was 
whether the award of $50,000 in damages 
was excessive. 

The deceased was forty-nine years old 
at the time of the accident, was in good 
health and had a life expectancy of 23.36 
years. He was in business for himself, 
being the owner of a concern engaged in 
the treatment and sale of casings for meats. 
It was stipulated that the net earnings 
from his business were: 1943—$7,552.55; 
1944—$12,262.56; 1945—$15,195.92; 1946— 
$18,316.08, and that the widow had “no 
property or income separate and apart from 
her community interest.” The widow was 
not able to carry on the business success- 
fully after his death and testified that she 
“lost it.” : 

The reviewing court said that an award 
of $50,000 in damages to the widow and 
two small children of the deceased was not, 
under the circumstances, so “outrageously 
excessive” as to call for interference. Judg- 
ment affirmed.—U. S. v. Fotopulos et al. 
United States Court of Appeals for the Ninth 
Circuit. March 7, 1950. 33 CCH Avutomo- 
BILE Cases 521. 


Damages 


From a collision in which defendant was 
admittedly negligent, plaintiff sustained a 
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three-inch laceration of the forehead, a 
small wound over the bridge of the nose, 
a wound to the right upper lip, contusions 
and injury to the left hand, contusion of 
the left knee, injury to the right foot, chest 
contusion and loss of a filling from a tooth. 
The injury to the right foot and ankle 
completely healed but stayed swollen for 
several months. The only permanent im- 
pairment suffered was a ten per cent dis- 
ability in the right hand, as a result of the 
injuries to the joints of the little finger 
and ring finger. Plaintiff was unable to 
work for three months. 


The court concluded that the award of 
$13,308.92 was excessive. Plaintiff was en- 
titled to $3,000 for his injuries, disfigure- 
ment, mental anguish, pain and suffering, 
together with $846 for loss of wages and 
$662.92 for doctor, drug, dentist and nursing 
expenses, totalling $4,508.92. As amended, 


the judgment was affirmed.—Bergeron v. 
Highway Insurance Underwriters et al. Lou- 
isiana Court of Appeal, First Circuit. January 


31, 1950. 33 CCH AvutomosiLe Cases 758. 


Theft Insurance— 
Bad Check 


The president of the plaintiff company 
requested his brother, J, to take the com- 
pany’s automobile to an auction and ex- 
pose it for sale. J was instructed to seil 
only for cash, and the auctioneer announced 
it to be a cash sale. The auctioneer knocked 
the car down to T, and T gave J a check 
for $4,500 drawn on a bank where he had 
only $21.26 to his account. J told T that 
he (J) had no authority to issue a bill of 
sale and that T would have to come to the 
office of the company at an appointed time 
to receive the bill of sale and a transfer of 
title. T did not come to the company 
office, but took the car out of the state 
and disposed of it, and although a warrant 
had been sworn out for his arrest, T had 
never been apprehended. 

The reviewing court, in reversing the 
nonsuit, held that a jury under the above 
facts would have been authorized to find 
the automobile, which was insured 
against theft, was in fact lost by larceny. 
—C. L. Fain Company v. Baltimore Ameri- 
can Insurance Company. Georgia Court of 
Appeals, February 17, 1950, 33 CCH Avto- 
MOBILE CaSEs 756. 
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Other Helpful, Informative CCH Publications 


TAXES—The Tax Magazine 


% This magazine is published to promote sound 

thought in economic, legal and accounting 

principles related to all federal and state taxa- 

tion. . . . To this end it contains signed arti- 

cles on tax subjects of current interest, reports 

on pending tax legislation, court decisions and tt 

administrative rulings relating to tax laws, and i= | 
other tax information, book reviews, etc. A mM P| 

The editorial policy is to allow frank discus- yaa 

sion of tax issues. Subscription rate—$6 for orth 
12 monthly issues. Write for sample copy. a 


Food Drug Cosmetic Law Journal 


% Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
of law. Each issue presents signed articles— 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, 
health, and the general public welfare, in ad- 
dition to notes on legislative, administrative 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request 


Oe eet eg 


Labor Law Journal 


*& Specifically designed and edited to promote 
sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
concerned with the intimate and complex 
relationship of Law, Labor, Government, Man- 
agement, and Union. Month after month, the 
Journal brings you the serious thinking, the 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 
significant, pivotal labor law problems. 

Specialists in that field—from government, 
law, union, education, management — treat 
troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled— 
nothing is “slanted.” Issued monthly; sub- 
scription rate—$6 a year. Sample copy on 
request 
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